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" The Journal of the American Medical As- 
| sociation reports a discussion on expert med- 
 jeal testimony in criminal trials which was had 
"at the annual meeting of the society at At- 
“janta. The tone of the debate is a cheering 
sign that the popular contempt, more or less 
felt also by attorneys, for hired expert testi- 
4 mony, has penetrated the profession which is 

the most common offender. All the physi- 

‘gins agreed that discredit had been brought 

" pon their calling and that the time had come 
when the leaders of the profession must take 
action in self-defense. It was agreed that 

‘the root of the evil lay in the fact that 

"expert witnesses are practically employ- 

“esof one side or another, and that they 

me into court so biased, as Lord Campbell 

"aid, that hardly any weight can be given to 
their evidence. Human nature is too strong 

‘toresist the temptation of a fat fee, especially 

‘when the testimony required is in a case 

_where an error is sure to fall upon the side of 

rcy. In the discussion a few cases were 
ited in which the State by a preponderance 

‘money had practically monopolized all the 

Pexpert testimony of the first class. We are 

bound to say that these cases are not numer- 

dus, but that in a majority of trials the de- 
| fendant is the beneficiary. 

' But whether expert testimony errs on one 
fide or the other, whether it tightens the 
halter upon the neck of an irresponsible luna- 

fie or sets free a cold-blooded murderer, it 


be ‘‘entered as expert witnesses,’’ and when 
expert opinion is required the trial judge may 
select three of them to give testimony. They 
shall be subject to cross-examination, ‘‘but 
such cross-examination shall be limited en- 
tirely to the subjects embraced in their opin- 
ion.’’ This last clause was inserted for the 
purpose of protecting such witnesses from the 
lawyer whose sole purpose is to confuse them 
and turn the minds of the jury against their 
accuracy. As we understand it, this does not 
debar the defense from summoning expert wit- 
nesses on their own account. But it is a fair 
assumption that the jury will place its confi- 
dence in the official experts rather than the 
hired medical attorneys. 








NOTES OF RECENT DECISIONS. 


Banxs—Savines Bank Deposirs—Lost or 
STo.en|Pass-Booxs.—Nearly all savings banks 
whether savings banks in the technical sense 
of the term, or whether they are merely de- 
partments of a general banking business, have 
enacted by-laws which provide that the pre- 
sentation of the pass-book issued to the de- 
positor shall be a sufficient warrant for any 
payment entered therein, even though the 
pass-book may have been stolen or lost. 

In a late Michigan case, Ackenhausen v. 
People’s Sav. Bank, 68 N. W. Rep. 118, the 
court was called upon to construe the effect 
of the following by-law: ‘‘While the officers 
of this institution will do their utmost to pre- 
vent fraud, yet, as they will be unable to 
identify every depositor, this institution will 


nder 5 | (ually outrages justice. What must be the | not be responsible for loss sustained, when a 


rs: be fm ‘medy? A suggestion was made by an emi- | book has been mislaid, stolen or lost, if, be- 
said wilt @™ Ment alienist that the bill offered by certain | fore the cashier is notified thereof, such book 
pete hedical societies of Chicago which passed the | be paid in whole or in part on being pre- 
srovislost Me llinois House of Representatives but which | sented.’’ The depositor in this case made a 


deposit with the bank, and was presented 
with the customary pass-book, but his atten- 
tion was in no way called to the by-laws 
which were printed in the book. The book 
was subsequently presented to the bank by a 
stranger, who forged the depositor’s name 
and drew the entire deposit from the bank. 
The bank was one organized under the gen- 
eral banking laws, and was not a savings 
bank in the sense of being a ‘‘mutual’’ insti- 
tution. 


<a é “88 not acted upon by the senate, furnished 
| Mescape from the scandals which attach to 
“Amost every criminal trial in which insanity 

/@ *pleaded. This bill provided that the judges 

“® % the circuit and superior courts appoint 

tis “TY Year ‘‘persons who shall act as expert 
“Minesses in the medical and other sciences in 
‘@iving opinion upon the evidence as presented, 

ita hypothetical form, in criminal causes 

‘Mat may be on hearing in the courts presided 

Wer by said judges.’’ These witnesses shall 
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The court arrived at the conclusion that a 
by-law to affect a depositor must be brought 
to his attention; that the status established 
between the bank and the depositor by the 
act of making a deposit was that of debtor 
and creditor, and that relation could not be 
changed except by notice brought home to 
the depositor and assented to by him. The 
court cited with approval the language in 
Smith v. Bank, 101 N. Y. 60, 4 N. E. Rep. 
123: ‘*Where a savings bank seeks to justify 
the payment by it of a depositor’s money to 
a stranger upon the ground that such pay- 
ments were made to a person having posses- 
sion of the depositor’s pass-book, such pass- 
book is not negotiable paper, and its posses- 
sion constitutes in itself no evidence of a 
right to draw money thereon. It merely im- 
ports a liability of the bank to the depositor 
for the moneys deposited, and an agreement 
to pay them at such atime and in sucha 
manner as he shall direct. This contract is 
implied from the nature and objects of the 
transaction between the parties. The de- 
positor may by special contract authorize 


“payments to be madein some other manner 
than by his direction; but, in order to make 
such payments a protection to the bank, it is 
necessary for it to show some special agree- 
ment with the customer, authorizing such a 
mode of payment.”’ 





WaTERS — SURFACE AND SUBTERRANEAN 
STREAMS—RiPaRIAN OwnERS—INTERFERENCE 
witH PerrcoLtatTion.—The case of Tampa 
Water-works Co. v. Cline, 20 South. Rep. 
780, decided by the Supreme Court of 
Florida, is valuable as an exposition of the 
law governing surface and _ subterranean 
streams and the relative rights of owners of 
land contiguous thereto. The following is a 
summary of the points decided in the case, 
the exhaustive opinion of Mabry, C. J., be- 
ing too long for publication: 

1. The proprietor or owner of land bordering on a 
surface stream of water flowing in a well-defined 
channel has, in the absence of any modification of 
relative rights by contract, legislative grant, or pre- 
scription, the right to receive the water of the stream 
from the proprietor above substantially undiminished 
in quantity an‘ uncorrupted in quality; and this right 
exists, not from any supposed grant or prescription, 
but ex jure nature, and as an incident to the soil, and 
for the reason that surface streams of flowing water 
are the gift of Providence, for the benefit of all lands 


through which they flow, and, as such, their usufruct 
is appurtenant to such lands. 





2. The right to the benefit and advantage of Re 
water in surface streams flowing in well-defined chap. — 
nels past one owner’s land is subject to the similar © 
rights of allthe proprietors onthe banks of the — 
stream to a reasonable use and enjoyment of a nat 
ural bounty; and itis only for an unauthorized ang — 
unreasonable use that one proprietor can have ie 
cause of complaint against another. 

8. The benefit and advantage of surface water 
flowing in well-defined channels to an adjoining land — 
proprietor extends certainly to the supplying natural — 
wants, including the use ofthe water for domestig — 
purposes of home and farm, such as drinking, wash — 
ing, cooking, or for stock; and a reasonable use of the — 
water for such purposes may be made. Pp 

4. The owner of land through which subsurface 
water, without any distinct, definite, and known 
channel, percolates or filters through the soil to that 
of an adjoining owner, is not prohibited from digging — 
into. his own soil, and appropriating water found 
there to any legitimate purposes of his own, thoug| “i 
by so doing, the water may be entirely diverted from” 
the land to which it would otherwise naturally have ~ 
passed; but, if subterranean water has assumed the 
proportions of a stream flowing in a well- defined — 
channel, the owner of the land through which it flows — 
will not be authorized to divert it, pollute it, orim 
properly use it, any more than ifthe stream ran upon © 
the surface in a well-defined course. 

5. The only difference in the application of the ine 
to surface and subsurface streams is in ascertaining / 
the character ofthe stream. If it does not appear” 
that the waters which come to the surface are sup 
plied by a definite flowing stream, they will be p 
sumed to be formed by the ordinary percolations of 
water in the soil; such presumption being nece 
on account of the difficulty in determining whe' 
the water flows in a channel beneath the soil. 

6. A stream or water course consists of bed, banks, 
and water; and, to maintain the right to a 
course, it must be made to appear that the wal 
usually flows in acertain direction, and by regulat ” 
channel, with banks or sides, and having a substantial — 
existence; but it need not be shown that the water 
flows continually, as it may be dry at times. 

7. The fact that acorporation was chartered for ” 
the purpose of supplying a certain city and its ir 
habitants with water, and is under a contract with — 
the city to supply it and the people therein with 
water, does not give the corporation any additional 
right to use or appropriate the water in a well- defined 
stream flowing over or through lands of different 
landowners. 





ConstituTiIonaAL Law — RIGHT TO Beat 
Arms—PaRADE WITH Firearms.—The case @ 
of Commonwealth v. Murphy, decided by the # 
Supreme Judicial Court of Massachusetts; — 
presents an interesting question of constita- 
tional law. It was there held that a statute | 
prohibiting parading by unauthorized bodies 
of men is not repugnant to the constitutional - 
law of Massachusetts. It appeared that de 
fendant with others, forming a company ins 
parade, carried ordinary breech-loading 
Springfield rifles, which had been rendered 
useless by boring holes in the barrels and by 
filing down the firing pin, so that the 
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» could not be used to discharge any missile 
" by means of gunpowder or other explosive. 
» ft was held that the rifles, being to an ordi- 
a nary observer efficient, were ‘‘firearms,’’ with- 
| jn the meaning of Massachusetts Laws, 1893, 
chapter 367, section 124, forbidding parad- 
| ing by unauthorized bodies of men with fire- 
‘arms. The court said: 


The defendant is complained of for belonging to 
"and parading with a certain unauthorized body of 
| men with arms, which said body of men had associ- 
' ated themselves together as a company and organiza- 
~ tion for drill and parade with firearms, in violation of 
> $t,1893, ch. 367, Sec. 124. He contends that this statute 

jg in contravention of the seventeenth article of the de- 

4 daration of rights, which declares that “the people 
' tavearight to keep and bear arms for the common 
- defense.” This view cannot be supported. The right 
> tokeep and bear arms for the common defense does 
| not include the right to associate together as a mili- 
; tary organization, or to drill and parade with arms in 
 ¢ities and towns, unless |authorized so todo by law. 
This is a matter affecting the public security, 
/ quiet and good order, and it is within the 
police powers of the legislature to regulate the 
' bearing of arms, so as to forbid such unau- 
thorized drills and parades. Presser v. State of 

" Hilinois, 116 U. S. 252, 264, 265,6 Sup. Ct. Rep. 580; 
Dunne vy. People, 94 Ill. 120. The protection of a 
- similar constitutional provision has often been sought 
dy persons charged with carrying concealed weapons, 
jd it has been almost universally held that the legis- 
‘lature may regulate and limit the mode of carrying 
‘ams. Andrews vy. State, 3 Heisk. 165; Aymette v, 

State, 2 Humph. 134. Wilson y. State, 33 Ark. 
“1; Haile v. State, 38 Ark. 564; English v. 
State, 85 Tex. 473; State v. Reid, 1 Ala. 612; State v. 

Wilforth, 74 Mo. 528; State v. Mitchell, 3 Blackf. 229; 
- Bish. St. Crimes, Sec. 798. The early decision to the 

® contrary, of Bliss v. Com., 2 Litt. Ky. 90, has not 
® been generally approved. . 
@ ‘The defendant further contends that this statute, 
Which mentions certain military bodies as exempt 
ftom its operation, is class legislation, which grants 
exclusive privileges to certain classes of citizens 
_ Which are denied to the body of the people. It is not 
 Mutended that the trdops of the United States or the 
® fegularly organized militia of the commonwealth 
thould be forbidden to drill and parade; but the ar- 
‘® ment is that the legislature has no power to single 
out other independent organizations, and give to 
-® them peculiar rights which it denies to others. But, 
“Mregulating drills and public parades, it is for the 
® ‘gislature to determine how far to go. No independ- 
it military company has a constitutional right to 
Parade with arms in our_cities and towns, and the 
® Savting of this privilege to certain enumerated or- 
® Mizations does not carry with it the same privilege 
fall others. It is within the power of the legislature 
determine, in reference to such independent organ- 
ations which of them may, and which of them may 


9@ ™ associate together and organize for drill and pa- 


fade with firearms. No decision has been cited to us 
® Mich intimates the contrary. The granting to cer- 
S. _ tain persons of special privileges of this kind, which 

+ ® Wvot interfere with the rights of others, is not open 
Mobjection on constitutional grounds. 

| lt appeared in evidence that the defendant, with 
“Bor twelve other men, formed one company in the 





parade, and that all the men in this company carried 
ordinary breech-loading Springfield rifles, which had 
been altered and bored in the barrel near the breech, 
and the firing pins had also been filed down, so as to 
make them immovable; and in this condition they 
could not discharge a missile by means of gunpowder 
or any other explosive. The defendant contends that 
these weapons were not “‘firearms,”’ within the mean- 
ing of the statute. The purpose for which these al- 
terations were made is not disclosed. They would 
not be obvious to the ordinary observer, while the 
rifles were carried in the parade. So far as appear- 
ance went, it was a parade with firearms which were 
efficient for use. To the public eye, it was a parade 
in direct violation of the statute. The men who car- 
ried these weapons could not actually fire them, but 
it would be generally supposed that they could. 
With the exception of the danger of being actually 
shot down, all the evils which the statute was in- 
tended to remedy still existed in the parade in which 
the defendant took part. To hold that such a weapon 
is not a “‘firearm” within the meaning of the statute, 
would be to give too narrow and strict a construction 
to its words. It was originally a firearm which was 
effective for use. The fact that it was disabled for 
use did not change its name. It was for the court to 
determine whether the statute included the weapon 
which was produced and exhibited at the trial, and 
his instruction to the jury that it was a “firearm” 
within the meaning of the statute was right. Wil ]1- 
iams v. State, 61 Ga. 417; Atwood v. State, 58 Ala. 508; 
Bish. St. Crimes, § 791. 





CrminaL Law — Former Jeoparpy— 
Walver or Piea.—The Supreme Court of 
California decides, in People v. Bennett, 45 
Pac. Rep. 1013, that under Const. Art. 1, § 
13, declaring that ‘‘no one shall be twice put 
in jeopardy for the same offense,’’ and Pen. 
Coxe, § 687, providing that ‘‘no person can 
be subjected to a second prosecution for a 
public offense for which he has once been 
prosecuted and convicted or acquitted’’ one 
tried without a plea of former jeopardy can- 
not for the first time raise the question of 
former acquittal on motion for new trial, 
though both trials were in the same court 
and before the same judge. The court says: 


Our constitution provides that ‘‘no person shall be 
twice put in jeopardy for the same offense” (article 1, 
§ 13); and the Penal Code contains the following pro- 
vision (section 687): ‘‘No person can be subjected to 
a second prosecution for a public offense for which 
he has once been prosecuted and convicted or acquit- 
ted.”” May the defendant for the first time raise the 
question of once in jeopardy upon his motion fora 
new trial? The practice here followed is certainly a 
novel one, and, if justified by the law, such declara- 
tion, in effect, will be a nullification oMall those sec- 
tions of the Penal Code providing for special pleas; 
for if a defendant charged with crime may be allowed 
to take the chances of an adverse verdict after trial 
upon a plea of not guilty, and, having lost, may then 
for the first time upon his motion for a new trial set 
up a previous acquittal or conviction, or once in 
jeopardy, every defendant will follow that course, and 
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a procedure which has been practiced since time im- 
memorial, both in this country and in England, will 
become a thing wholly of the past. Indeed, if defend- 
ant’s contention be sound, and the court’s decision be 
allowed to stand, this defendant can never have a 
final judgment rendered against him, even for the 
minor offense included in the principal charge; for by 
the order of the court a new trial is granted, and 
upon such trial the defendant cannot be compelled to 
interpose his special plea of once in jeopardy. 
Neither has the court any power to enter such plea 
for him, Therefore upon another conviction for the 
same offense he would again secure a new trial upon 
the same grounds which were previously successful, 
and the practice could be continued indefinitely. To 
allow a defendant, as was done in this case, to sit idly 
by during the progress of his trial, and then, upon 
conviction, set up, upon motion in arrest of judgment, 
or for a new trial, a special defense that he could 
have raised at the very inception of the trial, would 
be to sanction a practice which might well be termed 
trifling with the court. Ifadefendant could raise 
this question after trial and conviction, he could with 
equal success raise it after a plea of guilty, no trial 
having been had. The defendant’s plea of not guilty 
puts in issue all the allegations of the indictment or 
information, and nothing more. In this case the de- 
fendant would not have been allowed to prove at the 
trial that he had been once in jeopardy, for there was 
no such issue in the case, and could be none unless he 
saw fit to make it by plea. To say that evidence 
could be introduced before the court upon his motion 
for a new trial that would not have been admitted if 
offered at the trial would be an anomaly, and is en- 
tirely without the law. 

The authorities upon the foregoing question appear 
to be in entire accord. In Com. v. Olds, 5 Litt. (Ky.) 
140, the court, speaking as to special pleas, said: ‘It 
is well settled that these two pleas must be pleaded in 
bar, and that they cannot be given in evidence under 
the general issue.’”? And in People v. Olwell, 28 Cal. 
462, this court said: ‘“‘At common law, upon a second 
indictment for the same offense the prisoner could 
not avail himself of a former conviction under the 
plea of not guilty, but he was required to plead it 
specially.”” And again, in People v. Lee Yune Chong, 
94 Cal. 886, 29 Pac. Rep. 778, this language is found: 
*‘Counsel for appellant argue the question of ‘once in 
jeopardy,’ but that question can arise only after an 
issue has been made by a plea of ‘once in jeopardy.’ ”’ 
An eminent author upon criminal law declares: ‘‘The 
law’s methods must be pursued by him who seeks 
the protection of the law. Hence, as to pleas, to be 
entitled to show a particular matter in defense he 
must tender the plea which the law has provided, in 
the law’s form and at the law’stime.”? Again the 
same author says: ‘‘The only method for taking ad- 
vantage of the former conviction or acquittal we have 
seen is this plea. Thus there cannot be an arrest of 
judgment.” Bish. New Cr. Proce. §§ 744, 818. See, 
also, Zachary v. State, 7 Baxt. 1; State v. Washington, 
28 La. Ann. 129; Pitner v. State, 44 Tex. 578; State v. 
Barnes, 32 Me. 534; Rickles v. State, 68 Ala. 538. Sec- 
tion 1020 of the Penal Code in substance declares the 
same principte. We see nothing violative of any con- 
stitutional provision in adhering to the foregoing 
views. While it is true the constitution declares that 
no man is to be placed twice in jeopardy for the same 
offense, still, as Mr. Bishop says, “the law’s methods 
must be pursued by him who seeks the protection of 
the law,’’ and this the defendant has not done. Again, 
the fact that the first trial was had in the same court 





and before the same judge, as the second trial, ing 
way excused the necessity of the plea of once 
jeopardy. The whole question of once in jeopay . 
was entirely foreign to the case, unless raised bya 
special plea; and, when so raised, an issue of fag 
was presented, which the jury alone possessed th 
power to pass upon. 





ConsTITUTIONAL LAw—ARREST OF Depo 
—It is held by the Court of Appeals of Kay 
sas,in Jn re Roberts, that Gen. Stat. k a 


1889, pars. 4872, 4873, in so far as theym” 


late to the arrest and imprisonment of a judg 
ment debtor upon the affidavit of the plai 

iff, his agent or attorney, alone, are uncom 
stitutional and void, for the reason that they 
are in violation of article 14, § 1, of the com 
stitution of the United States, which declares 

that no State shall ‘‘deprive any person of/ 
life, liberty, or property without due proces” 
of law.’’ The court says in part: 


& 


> 
“4 


So far as the discussion of the proposition involved 
in this case is concerned, we consider that the subse. 
quent steps are not material. The contention of fit” 
petitioner is that he has been deprived of his liberly 
without due process of law, and, if this be true, iti” 
immaterial whether the petitioner is actually conf 
in the jail of Bourbon county, or compelled to ® 
main within the prison limits of said county by mi 
son of the bond set forth in the answer of the sher 
It is admitted that no provision is made by the Coie) 
for a hearing with regard to -the question of fra i 
where the affidavit is filed by the plaintiff after judy” 
ment is rendered, and that the only provisions for 
discharge of adebtor so arrested are contained i 
paragraphs 4609, 4610, 4613, Gen. St. 1889. The fit” 
of these sections provides, in substance, that any par 
son taken on execution, where the process is I 
from a justice of the peace, may obtain his release tf 
setting off to the officer personal property sufticient i 
satisfy the judgment and costs; the second providet 
for the giving ofa bond by the execution debtor® 
remain within prison bounds; and the third provi : 
for his release upon his showing to the satisfaction 
the justice who issued the execution that he was 
able to perform the act therein commanded, oF 
endure the imprisonment, and such discharge is 
lowed upon terms that may seem just to the justice 
the peace making the order. Section 16 of the bill : 
rights provides: ‘No person shall be imprisoned 
debt except in cases of fraud.’? The obvious me 
ing of this is that there shall be no imprisonment for 
debt except in case where fraud has been established. 
Fraud is never presumed. It is something Wil@: 
must be proven, and proven before a court havi 
jurisdiction to pass upon the question. Consequentlfy 
before one, in this State, may be imprisoned for fraud) 
there must have been a judicial finding, upov due” 
process of law. Section 1 of article 14 of the constitu: 
tion of the United States provides that no State s28- 
“deprive any person of life, liberty, or property 
without due process of law.” In the famous 48°” 
mouth College Case, 4 Wheat. 518, Daniel Webm® 
enunciated the following definition of what is 
by “due process of law,” which is copied apprt 
ingly by Judge Cooley in his work on Constitatem 
Limitations (page 408, § 353): “By the ‘law of 
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—— 
js most clearly intended the general law,—a law which 
pears before it condemns, which proceeds upon in- 

q quiry, and renders judgment only after trial.”’ Tak- 
‘ing this definition as a basis, we are forced to the con- 

 gusion that the sections in controversy are contrary 

to the letter and spirit of our bill of rights and the 
constitution of the United States. Nowhere is there 
 sny provision for a hearing and determination of the 
~ question of fraud, where the affidavit of the plaintiff 
jnan action is filed after judgment. No opportunity 

’ is given for an appeal from this portion of the judg- 
ment. Under this provision a plaintiff might sue 

$ upon an ordinary promissory note, to which the de- 

 fendant admitted he had no defense, and therefore 
| made no appearance. An ordinary judgment might 

"be rendered by the justice of the peace, and 

tpon this ordinary judgment, if plaintiff should 

file an affidavit under the statute, the arrest 
and incarceration of the defendant would fol- 
low, for fraud, without any hearing ever having 
been had, or any determination made that fraud had 
been perpetrated by said defendant. It is argued by 

counsel for the respondent that if the affidavit is false 
the maker thereof may be punished for perjury, or 

' the defendant may obtain his release by one of the 

methods prescribed by statute. Neither of these 

| atguments answers the objection to the statute. The 
| plaintiff making the affidavit might not be guilty of 
perjury, for in his own mind he might honestly be- 
lieve the statements contained in his affidavit to be 
true; and, even if they were willfully false, the law 
| tever intended that one man should be imprisoned 
upon the affidavit of another, without a hearing and 

) determination by a competent court of the truth of 

- the grounds alleged which warrant such imprison- 

/ment. And, so faras the provisions of the statute 

with regard to the release of a defendant are con- 

/erned, they in no manner relieve him from the find- 

‘ing of fraucl made by the court. In this case the rec- 

rd shows that the petitioner filed a counter affidavit 

‘Mying the grounds of fraud alleged by the plaintiff, 

aid denying the facts set up as a basis for the allega- 

| tions of fraud, but he was denied a hearing for the 
| Teason that the statute nowhere provided for a hear- 
| tig after judgment upon this question. In San Mateo 

-¥. Southern Pac. R. Co., 18 Fed. Rep. 722, the court 

lses the following language: ‘‘By ‘due process’ is 

" Meant one which, following the forms of law, is ap- 

propriate to the case, and just to the parties to be af- 

4 fected. It must be pursued in the ordinary manner 
Prescribed by law, it must be adapted to the end to 

beattained, and it must give to the party to be affected 

| ®opportunity of being heard respecting the justice 
ofthe judgment sought. Without these conditions 






































isoned for titering in it, the proceeding would be anything but 
us Mea die process of law. If it touched life or liberty, it 
nment for Would be wanton punishment, or rather wanton cru- 
tablished ety.” We do not consider it necessary to cite a large 
ing which umber of cases, or to continue a discussion of this 
irt having” question. The principle here enunciated is too well 
sequently, TWeognized at this date to demand it. But we are 
tor traud, foreed to the conclusion that the paragraphs in ques- 
upon d0@%% tiou,so far as they permit the arrest of a judgmeut 
e constitu: debtor upon the aflidavit of the plaintiff, his agent or 
State shal Mtorney, and the incarceration of such debtor in the 





of the county, without an opportunity of having a 
ng upon the question of fraud, are contrary to 
billof rights, and to the constitution of the United 
8. The petitioner will therefore be discharged. 
~All the judges concurring. 















OFFICE AND OrFICERS—PAYMENT OF SALARY 
to De Facto Orricer.—The case of Fuller 
v. Roberts County, 68 N. W. Rep. 308, fur- 
nishes an interesting application of the prin- 
ciple that a county or municipality which has 
paid a salary to a de facto officer, who per- 
formed the duties of the office under color of 
title, while the right to it was in litigation, 
cannot be held liable therefor again to an- 
other who may thereafter establish his title 
to the office. The following is the opinion 
of the court: 


The plaintiff, claiming to be the legally elected 
county judge of the defendant county forthe term 
commencing on the first Monday in January, 1893, 
brought this action to recover the sum of $750, bal- 
ance claimed to be due him as such county judge. 
Judgment was rendered in his favor for $600, and the - 
defendant appeals. 

The action was tried by the court without a jury, 
and its findings of fact are as follows: “First. That 
a general election was held in said Roberts county on 
the 8th day of November, 1892, and that at said elec- 
tion the plaintiff, Burt Fuller, was duly elected to the 
office of county judge of Roberts county for the term 
commencing January 1, 1893, and thereafter a certifi- 
cate was duly issued to the plaintiff by the county 
auditor of said Roberts county, and that onthe 3d 
day of January, 1893, the plaintiff qualified for said 
office, filing his bond and subscribing the oath of office 
as provided by law, and immediately thereafter de- 
manded possession of said office, and was during the 
entire term of said office the de jure officer, and ready 
and willing to perform the duties of said office. Sec- 
ond. That the salary of the county judge of Roberts 
county was fixed, and was, at and during the term of 
office for which plaintiff was elected, the sum of six 
hundred dollars per annum, payable quarterly, and 
that the salary for the entire term of office for which 
said plaintiff was elected was twelve hundred dollars. 
Third. That no part of said salary has been paid by 
the defendant county to plaintiff, Burt Fuller, except 
the sum of four hundred and fifty dollars which was 
paid on the 8th day of January, 1895. Fourth. That prior 
to the time when said plaintiff qualified to enter upon 
the duties of his office, an election contest was com- | 
menced by J.J. Batterton, the then county judge of 
Roberts county, contesting the election of the said 
Burt Fuller, and that on the 18th day of September, 
1893, judgment was rendered in the said contest ac- 
tion in favor of the said J. J. Batterton and against 
the said Burt Fuller, sustaining said contest, and that 
during the time of said term of office the said J. J. 
Batterton was incumbent in, and performed the 
duties of county judge in said office. Fifth. That on 
the 11th day January, 1894, an order was made by the 
court setting aside and vacating the judgment in said 
contest proceedings, and granted to the plaintiff, 
Burt Fuller, who was defendant in said contest pro- 
ceedings, a newtrial therein. Sixth. That defend- 
ant county has paid to said J.J. Batterton, as salary 
for the office of county judge for said term, the sum 
of seven hundred and fifty dollars.”” From these 
findings the court concludes, as matter of law, that 
the defendant county was indebted to the plaintiff for 
the salary for the term, less $450 paid, and $150 paid 
Batterton for the quarter ending December 381, 1893. 
This was the quarter following the judgment in favor 
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of Batterton, and before the new trial was granted, 
and was evidently allowed tothe county upon the 
theory that, having been paid by it after judgment in 
Batterton’s favor, it was properly paid. We may add 
that the order granting a new trial, referred to in the 
fifth finding, was, on appeal to this court, affirmed, 
The case is reported under the title of Batterton v. 
Fuller, 60 N. W. Rep. 1071. Prior to the trial the court, 
on motion of plaintiff’s counsel, struck out three para- 
graphs of the answer, to which the defendant ex- 
cepted, and it now assigns as error the ruling of the 
court in so striking them out. But, in the view we 
take of the case, it will not be necessary to discuss 
this, and many other assignments of error in the rec- 
ord, and we shall confine ourselves to the considera- 
tion of the following assignments: ‘The court erred 
in finding, as a matter of law, that the defendant 
county is indebted to plaintiff, Burt Fuller, on ac- 
count of the salary of county judge, for the term of 
office commencing on the Ist day of January, 1893, 
and ending on March 31, 1894, except the salary of 
said office for the quarter ending December 31, 1893. 
(12) The court erred in finding, as a matter of law, 
that the sum due to plaintiff from defendant on ac- 
count of said salary is the sum of six bundred dollars 
with interest from and after the 8th day of January, 
1895.” It will be observed that the court finds that 
Batterton discharged the duties of the oftice of county 
judge during the entire term, and that the county had 
paid him therefor the sum of $750, which, with the 
$450 paid tothe plaintiff, made up the salary of the 
entire term. Sofaras the record discloses, no judg- 
ment was at any time rendered against Batterton dur- 
ing the term, and hence the county, by its board of 
commissioners, made no payments of salary to him, 
with knowledge of any judgment in favor of the 
plaintiff, as did the commissioners in the case of 
Fylpaa v. Brown Co. (S. D.), 62 N. W. Rep. 962. The 
only judgment in the case of Batterton v. Fuller, so 
far as the record discloses, was one in favor of Batter- 
ton’s title to the office. It is true, that judgment was 
set aside, and vacated, and a new trial granted, but 
the granting of the new trial did not determine the 
respective rights of the parties to the office. It would 
seem that the weight of authority sustains the posi- 
tion that payment made tv « public officer de facto, 
who discharges the duties of aa office pending the 
litigation as to the title, is a bar to the recovery of the 
money so paid, in an action by the officer de jure. The 
rule is thus stated by Mr. Justice Fuller in Chandler 
v. Hughes Co. (S. D.), 67 N. W. Rep. 947: ‘The rule 
is that payment bya municipality to an officer de 
facto, who has eatered upon and performed the 
duties of an office, under color of title, pending litiga- 
tion to establish the right of ade jure officer, is a bar 
to a recovery from the public of the amount thus paid 
before the entry of judgment, and the only remedy 
available to the officer de jure isan action for dam- 
ages against the oflicer de facto. Mechem, Pub. Off. 
871; Commissioners y. Anderson, 20 Kan. 298. Pay- 
ment by the public to one with color of title, actually 
in an office, discharging its duties, whose right thereto 
has not been by a competent judicial tribunal ad- 
versely determined, is full protection against any fur- 
ther liability.” The decision of the court, therefore, 
upon the facts found, cannot be sustained, and must 
be reversed. 

It is contended by the respondent that such a rule 
will encourage parties to hold over offices to which 
they have in fact no title, in order to draw the salary, 
There is force in this contention. Butit is for the 
interest of the community that public offices should 














be filled, and the duties of the office discharged by 
either an officer de jure or an officer de facto; 
order to secure this service, the ofticer performing# 
must ordinarily be paid. And the public should gg 
be allowed to suffer by reason of litigation be 
conflicting claimants to an office; and the payme 
good faith, to the officer discharging the duties of thy. 
office, should be held a bar to any other action, Op i 
narily, it would be the duty of the circuit court, ip 
contest case, to ‘put the claimant, who has the certij.: 
cate of election, and therefore, prima facie, the tite 
to the office, in possession by mandamus proceedings 
without in any manner determining the real title to 
the oflice, if the court is satisfied that an election 
authorized by law has been held, or an appointmemy 
provided for by law has been made. This was & 
clared to be the law in Driscoll v. Jones, 1S, D, 84 
N. W. Rep. 726, after a full consideration of the 
ject. In this case, so far as the record discloses, 
plaintiff made no application for such a writ, g 
seems to have allowed Batterton to retain the offi 
during the pending of the contest proceedings, 
to be presumed that, ifthe application had been 
to the court, it would at once have issued its 
date, and placed the plaintiffin possession of theo 
pending the litigation, upon the production of 
certificate of election, and proof that he had dil 
qualified. This prima facie title may be impeach 
in the proper proceeding, but cannot be on ang 
plication for a mandamus. In that proceeding ® 
question of the actual title is involved. Who, apa 
the face of the papers, is entitled to the office? isi 
only question involved in such a proceeding. 
judgment of the circuit court is reversed. 






























































































































































LEGITIMATE COMPETITION. jgpie lan 


The boundary of legitimate competition i 
a discovery of recent years. Former de of ‘the inter 
ions afforded only an outline. It wasleft for 
the litigation which has sprung from 
modern trusts and trade combinations toe 
nitely fix the dividing line between legiti 
competition and illegal commercial piraeye 
The courts of a majority of the States haven 
yet passed upon all the propositions involvet) 
in this discussion; but recent leading ¢ 
have so exhaustively argued the subject, sat 
by cross references so strengthened the # 
thority of each other, that we consider it . 
to say the main principles of law involved 
authoritatively settled, and to predict ia 
courts in States where the subject has 206 
yet been considered, will, when called upody 
decide in accordance with these well set 

1 Bowen vy. Hall, 6 L. R. (Q. B. D.) 333; ie 
Rutherford, 106 Mass. 1; Haskins v. aon Oil 
601; Chipley v. Atkinson, 18. R. 984; Van Horm 
Van Horn, 52 N. J. Law, 284; Curran ¥. Galen, 2% # 
Y. S. 826; Temperton v. Russell, 4 Reports (Q. Be # 
$76; Delz v. Winfree, 16 S. W. Rep. 111; Olive % 


Vai Patten, 25 S. W. Rep. 428; Mogul Steamship 0 
vy. McGregor, Gow & Co., 23 L. R. (Q. B. D.) 58 
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rinciples. The authorities upon our sub- 
Sect do not entirely agree in all respects; 
put the differences, as we shall try to show, 
“gre less serious than would appear to a casual 
“gadent, and may all be harmonized into cer- 
jin basic propositions. In this class of 
“eases the courts have found antagonistic 
: nciples of law requiring to be reconciled 
thout impairment of either. It is fre- 
“quently a partof the necessities of trade that 
phere one man gains another man must lose, 
‘and it often happens that one who seeks to 
Suild up his own business must necessarily 
an to injure or possibly ruin the business 
s his neighbor. To clearly mark, in the 
| presence of such conditions, the dividing line 
“between a person’s right to use his own as he 
‘wes fit and the injunction laid upon him to 
“wuse his own property and rights as not to 
‘injure another in a like use of his property 
mi rights, has called for clear, judicial dis- 
“emment. In transactions involving compe- 
“tition the interests of the public at large are 
“it stake, and in consequence it some times 
“happens that one may deprive another of his 
fade and the law pronounces it legitimate 
mpetition, while if he should take from the 
Mther the money which that trade is worth, 
he law would stamp his act as stealing. If 
‘the law could consider only the rights of two 
Mdividuals in such cases, without regard for 
“he interest of the public, the judgment would 
méoubtedly be quite different. | Each person 
‘erives many and great advantages through 
‘is civil relation in society ;-but, on the other 
and, he is at times called upon to suffer dis- 
‘Mvantage for the good of society in general, 
ad endure what would be injustice, if it 
Were not necessary for the good of the many. 
“The law recognizes free competition as of the 
“Wimost concern to the general welfare of all, 
“md will protect it, even though individuals 
Wiffer. Asa necessity of free competition 
‘he law allows a person to buy or not to buy 
he pleases, from whom and where he 
/ pleases ; to sell or not to sell as he pleases, 
itowhom and where he pleases ;? to em- 
‘Poy or to discharge from his employment 
Whomsoever he pleases ;* or himself to work 
‘Mor or refuse to work for whomsoever he 
‘Peases.‘ In other words, every one may en- 
) *Delz v. Winfree, 16 S. W. Rep. 111. 
{Heywood v. Tillson, 75 Me. 225; Payne v. W. & A. 


PER. Co., 81 Tenn. 507. 
~ ‘Commonwealth v. Hunt, 4 Metcalfe, 111. 


= 
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ter into or refuse to enter into, may continue 
or refuse to continue business relations with 
each and every one else.5 This proposition 
we presume will upon first thought appear to 
be both reasonable and just, for we are in- 
clined to include in this proposition the pre- 
sumption that a person exercises such con- 
trol of his own business for the sole purpose 
of advancing his trade interests ; but the law, 
as found in these decisions, takes a radical step 
further than this, and declares, however unjust 
it may seem, that a person may buy and sell, 
or refuse to buy and sell, work for or refuse 
to work for another, employ or refuse to em- 
ploy another, as above stated, whatever his 
motives may be, whether actuated by malice, 
whim or caprice, and even though he seeks 
by so doing no benefit to himself, but solely 
injury to another. This radical position has 
led some jurists into what we must consider 
agrave error—that of concluding that the 
iaw sanctions an evil motive, or has no regard 
for the motives with which actions are done.’ 
Such a conclusion we believe to be untenable 
and wholly contradicted by the great weight 
of authority. We believe the law never re- 
gards an act done for the sole purpose of in- 
juring another in the same light that it re- 
gards the same act done without intention to 
injure. We think the more correct view is 
that the courts in a certain class of cases are 
estopped from considering the motive. [If 
the courts in a certain class of cases elimi- 
nate the motive from consideration, the pres- 
ence of a bad motive does not carry with it 
the sanction of the court. That we believe 
to be true in these cases which we are diszus- 
sing, involving the right of a person to con- 
trol his own trade relations. The importance 
to the public of free competition is such that 
the courts are precluded from considering the 
motives that prevail between the individuals. 


5 Bowen v. Matheson, 14 Allen, 499; Hunt v. Si- 
monds, 19 Mo. 583; Mogul Steamship Co. v. Me- 
Gregor, 23 L. R. (Q. B. D.) 598; Cote v. Murphy, 159 
Pa. St. 420; Continental Insurance Co. vy. Board of 
Fire Underwriters, 67 Fed. Rep. 310. 

6 Cooley on Torts, p. 278; Delz v. Winfree, 16 8. W. 
Rep. 111. 

7 Payne v. W. & A. R. R. Co., 81 Tenn. 507; Cham- 
bers v. Baldwin, 91 Ky. 121; Bourlier Bros. v. Mac- 
auley, 91 Ky. 135; Boyson v. Thorn, 98 Cal. 578. 

8 Walker v. Cronin, 107 Mass. 555; Moores & Co. v. 
The Bricklayers’ Union, No. 1, VII R. & C. L. J., 108; 
Van Horn v. Van Horn, 52 N. J. Law, 284; Mogul 
Steamship Co. v. McGregor, 23 L. R. (Q. B. D.) 598; 
Chesley v. King, 74 Me. 164. 
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We cannot conceive that it isa part of a man’s 
civil right to do that which can only be 
prompted by an utter disregard of the rights 
of others. Weightier considerations may 
prevent the Jaw from interfering, but that 
does not establish the act permitted as a pos- 
itive civil right. 

Among the cases which have specifically 
taken up the relation of the motive to trade 
' rivalry and given it a wrong interpretation, as 
it seems to us, are two recent Kentucky cases 
—Chambers v. Baldwin, and Boulier Bros. 
v. Macauley.” The decisions of the court in 
these cases seem to be in line with the author- 
ities ; but the court in deciding the cases, as 
it seems to us, has unnecessarily dragged 
into the decision a discussion of the motive 
actuating the parties, and in so doing has to 
that extent placed itself at variance with the 
great weight of authority, and in opposition 
to well-grounded principles of justice and 
reason. In Chambers v. Baldwin, the plaint- 
iffs, Chambers and Marshal allege that they 
made a contract with one Wise to buy from 


him one-half of his crop of tobacco 
agreeing to pay therefor a_ stipulated 
price. One Baldwin, knowing of the 
contract, on account of his personal ill- 


will toward one of the plaintiffs, and with 
design to injure the plaintiffs by depriving 
them of profits on their purchase, and to ben- 
efit himself by becoming purchaser in their 
stead, advised and procured Wise, who else 
would have kept and performed his contract, 
to break it whereby the plaintiffs were dam- 
aged. The court decided that there was no 
cause of action. This decision was, so far as 
we can see, correct, for Baldwin was acting 
strictly within the limits of legitimate com- 
petition. It was a part of his rights in trade 
to buy from whomsoever he pleased. The 
fact that in buying the tobacco from Wise he 
caused the latter to break his contract dose 
not render his acts illegal, as we shall here- 
after notice. In the case of Bourlier Bros. v. 
Macauley, above mentioned, the plaintiffs 
had contracted with the manager of Mary 
Anderson to have her perform at their the- 
ater upon certain dates. The defendant sub- 
sequently contracted with the manager of 
Mary Anderson to have her perform at his 
theater upon those same dates, which she 


9 91 Ky. 121. 
10 91 Ky. 135. 








did. This, also comes under the head of lege 
itimate competition, for, as we have pre 
viously stated, a person may employ whom # 
soever he pleases, and this is true, although 
it causes the one employed to break a cop — 
tract. The court properly decided there wag 








no cause of action. The court said: “Tt ig 4 buy 2 
not the policy of the law to restrict or dig mm the 8 
courage competition in any business or ocey qm other 
pation, whether concerning property or per jm break 
sonal service, there being no good reason for @™ /likew 


making more stringent regulations in respeot @ Whi 


to the latter, except where some one of the @ % thi 
domestic relations exists, than the former; je oe ¢ 
for, if in order to leave the sale and exchange — ~ court 
of property free and unrestrained a person jm “ited, 
may lawfully and without legal inquisition of Bj consi 
his motive buy what another offers for sale, @ the ¢ 
and has a right to sell, it is no less just and comp 
expedient that in order to have a fair remu-e jm ow t 
eration for labor a person may be allowed to @ rok 
hire the services of another sui juris whe @ 20W 
offers to be hired.’”’ That statement we ye contr 
believe to be good law, and was suf ™m thec 
ficient grounds for deciding that there jm Mhic 
court 


was no cause of action in that particular case, ~ , 
But, after intimating that it was not the pok gm that 








icy of the law to inquire into the motive in jm Ste 
such cases, the court proceeded at once @ © freed 
discuss that very thing, and sought in so do gm cle 
ing to overthrow the authority of Lumley @ °° 
Gye," and the long list of cases that follow tule 
that decision, an attempt as clearly gratu- @ to th 
tous and unnecessary as it was unavailing. © tect 
The courts that have unnecessarily dragged @ "4 
in the question of motive in this class of cases — man 
have for the most part given us as authority @ % ! 
for so doing certain old cases which decided poin 
that a man may dig a well on his own land, 0 ft 
although he knows it will spoil a spring oD” Sim 
adjacent land, and may intentionally erect agal 
high barrier on his own property so as com 
shut off the light of an adjacent house.” In ~ dam 
these last mentioned cases the necessity of him 
preserving to the owner of the land the ab @ hav’ 
solute freedom of its use seems to have caused — ente 
the courts to disregard the motive in much ” on | 
the same manner that they disregard the mo ~ the 
tive in certain acts of trade competition. It ae 
is not so clearly settled, however, that aman 7 . 

n 2 El. & Bl. 216. «chs, | 

12 Story v. Odin, 12 Mass. 157; Thurston v. Hancotly " 
12 Mass. 220; Mahan v. Brown, 13, Wend. 261; Harwood a win, 
v. Benton, 32 Vt. 724; Phelps v. Nowlen, 72 N. Y. 9} 5 > . 





Frazier v. Brown, 12 Ohio St. 294. a 
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" may intentionally use his land so as to injure 
| nother without having the law inquire into 
his motive as that he may control his busi- 
' ness relations with others as he sees fit, as 
a com gm suggested above.” The latitude given by the 





re Wag re Jaw in trade competition permits a person to 

“Tt ig ~ buy an article or commodity which he knows 
or dig ™ the seller is under obligations to sell to an- 
r occu. other, and thus knowingly cause the seller to 
or per je break his contract with some one else; and 
son for likewise permits a person to employ another 
respect : | who is under a contract of ‘employment with 
of the @ third person, and thus willfully cause the 
ormer; qm one employed to break such contract.” The 
change - courts in such “cases as in the cases above 
person gj ited, where the motives were disregarded, 
tion of | consider that the freedom of competition and 


- the consequent bénefit to society of such free 
st and competition requires that they should not al- 
low the question whether or not a contract is 


remuny 
wed to broken to enter into their decision. Add 
is who now to this willful causing one to break a 
nt we | contract under circumstances which preclude 
s suf. the court from punishing it, an evil motive 
there @@ Which the same circumstances prevent the 
rcase, ge court from considering, and it is apparent 
ne pole that the individual may be made to suffer a 
ive in ME great injustice in order that the absolute 
nce to me freedom of competition may be preserved to 
30 doe society, un injustice so pronounced that the 
ley. jm Courts will undoubtedly ere long find some 
follow #@ Tule of law that will give adequate protection 
yratui- qj % the individual, and at the same time pro- 
ailing, jp ‘ect the freedom of competition. Cases al- 
agged jm ‘ready cited have indicated the latitude of a 
cases man’s right to control his own trade, property 
hority or labor. A few additional cases on this 
ecided Mm point, however, may be profitable in order 
land, to further illustrate the subject. In Hunt v. 
ng op ™ Simonds," an action was brought by Hunt 
rect & against the officers of the various insurance 
as to companies in the city of St. Louis to recover 
2 Jn damages for an alleged conspiracy to ruin 
ity of him in his business, the insurance companies 
he ab- having refused, according to a conspiracy 
aused — entered into by them, to take any insurance 
much “@™ his boat, with the intention, as charged by 
emo ™ ‘he plaintiff, to injure and destroy his busi- 
». It @ Bess. The court said: ‘‘It is obviously the 
aman | 
a 8 Wheatley v. Baugh, 25 Pa. 528; Greenleaf v. Fran- 
. . tis, 18 Pick. 117. 
ncock, = 4 Ashley v. Dixon, 48 N. Y. 430; Chambers v. Bald- 
rwood Win, 91 Ky. 121. 
Y.9; %  * Boulier Bros. v. Macauley, 91 Ky. 135. 
% 19 Mo. 583. 








right of every citizen to deal or refuse to deal 
with any other citizen, and no person has 
ever thought himself entitled to complain in 
a court of justice of a refusal to deal with 
him except in some cases where by reason of 
the public character which a party sustained 
there rests upon him a legal obligation to 
deal and contract with others.’’ 

A person may discharge his employee, if 
not prevented by some subsisting contract 
between them, and the law will not hold him 
liable for any damage occasioned thereby, 
whatever the reason may be for so doing, or 
however unworthy his motives. Payne v. 
W. & A. R. R. Co.,!” was a case based upon 
the following notice sent by one of the rail- 
way agents to a yard master who had charge 
of railway employees living in the vicinity of 
a certain merchant named Payne. ‘‘Any 
emyloyee of this company on Chattanooga 
pay-roll, who trades with L. Payne from this 
date, will be discharged. Notify all in your 
department.’’ The plaintiff claimed this ac- 
tion was taken toinjure bim, that his cus- 


tomers left on account of this notice, and that — 


he was greatly injured. The court decided 
there was no cause of action, which decision 
was in keeping with the authorities, although 
as in the Kentucky cases previously discussed 
the court committed the error of trying to 
prove that a bad motive isina law a good 
motive. In a recent California case, the 
Continental Insurance Co. v. The Board of 
Fire Underwriters,’* it was alleged that the 
association of insurance companies had been 
formed under a constitution that provided 
for the regulation of premium rates, preven- 
tion of rebates, compensation of agents, and 
non-intercourse with companies not members 
of the association. The plaintiff complainea 
that one of the insurance companies which 
was a member of the defendant association, 
sent a letter to an agent of the plaintiff, 
which contained the following: ‘We are in- 
formed that the following company is in your 
agency, the Continental Insurance Co. Re- 
gretting the circumstances that compel us to 
put you to any trouble, we have to earnestly 
request you to decide at once whether it is 
for your better interest to continue to act as 
our agent exclusively or as agent of com- 
panies not represented in the board. We 


17 81 Tenn. 507. 
18 67 Fed. Rep. 310. 





as ee 


“terminate their services.’’ 
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inclose addressed envelope for your answer.”’ 
The court decided that the plaintiff could 
not maintain an action because defendat re- 
fused to retain agents that represented the 
plaintiff or because the defendant put such 
an agent to an election, which he would 
represent, and further, that the companies in 
defendant association might refuse to write 
insurance for any customers of the plaintiff be- 
cause of their business relation to the plaintiff. 
In Heywood v. Tillson,” the plaintiff sought to 
recover damages from the defendant because 
the defendant, who was the owner of Hur- 
rican Island, refused to employ or keep in 
his employ workmen who rented from the 
plaintiff whereby the plaintiff was greatly in- 
jured, there being no others to whom plaint- 
iff could rent except such workmen of 
defendant. The court held an employer 
is not liable ‘if having the tenants or 
boarders of a landlord in his employ 
he discharges them from service because they 
choose to remain such tenants or boarders, 
having the right by his contract with them to 
Commonwealth 
v. Hunt,” illustrates a workman’s right to 
control his labor. In this case ‘‘the defend- 
ants and others formed themselves into a so- 
ciety and agreed not to work for any person 
who should employ a journeyman or other 
person not a member of such society, after 
notice given him to discharge such workman.’’ 
The court in deciding the case approved the 
established principle that ‘‘every free man, 
whether skilled laborer, mechanic, farmer or 
domestic servant, may work or not work, er 
work or refuse to work, with any company or 
individual] at his own option, except so far as 
he is bound by contract.’’ 
Chicago. Wituiam H. Torrre. 


19 75 Me. 225. 
20 4 Metcalfe, 111. 








REAL ESTATE—OPTION—SEAL. 
O’BRIEN V. BOLAND. 


Supreme Judicial Court of Massachusetts, September 2, 1896. 


An offer to sell real property at a certain price made 
by a sealed instrument of writing is irrevocable dur- 
ing the time limited in such instrument of writing. 


BARKER, J.: The offer was made on Saturday, 
December 2, 1893, and the withdrawal on the 
following Monday. Beforé making the offer the 


defendant sought and had two or three interviews 








with the plaintiff for the purpose of selling the 
property to him. The defendant shortly befor — 
had been ina state of mental depression, due tg | 
an accident which occurred some years before, 

and to attacks of dyspepsia. Sometimes he wag ~ 
very much depressed, at other times excited” 
Sometimes he was in a dazed and absent-mindeg _ 
condition, and at other times very despondent, ” 
On the Saturday mentioned the parties came 

an understanding, and went to the office of an a ‘d 
torney who had acted in various matters for the 
plaintiff, and there the written offer was prepared | 
by the attorney, and was signed, sealed, and de. 
livered by the, defendant. Before going to the 
Office the parties drank several times together, at” 
the plaintiff's invitation. But the report finds” 
that the defendant was not intoxicated, and that 7 
he was mentally responsible for his acts, and un- ~ 
derstood the contents of the offer, and that 
fraud was practiced. The price named in the of- © 
fer was $26,000—$3,000 less than the value of the | 

property. After making the offer, and before the * 


i 


attempted withdrawal, the defendant received a | 


better offer. When the offer was withdrawn it 


had not been accepted. Four days afterwards the ~ 


plaintiff's attorney wrote to the defendant that YS 
the plaintiff would purchase in accordance with ~ 


the offer. The letter made an appointment for — 


closing the transaction for the following Monday, © : 


was silent as to the revocation, and assumed that” 
the defendant was bound to convey. The de- 
fendant received this letter on December 8, and— 
on the next day retained counsel, who sent him” 
to the office of the plaintiff's attorney for his) 
deed, which had been left there; but, instead of” 
getting the deed, the defendant promised to be™ 
ready on the next Monday to pass the papers. 

The offer was to sell a block of, uncompleted ~ 

tenement houses; to finish them, and to guaranty g 
them free from all lien or incumbrance excepta 

mortgage for $10,000; and, further, to give a good — 
bond, in the penal sum of $20,000, for the per-— 
formance of the defendant’s agreements. The 

defendant could not furnish such 
the defendant, when he made the offer, under- 


Ky 


a bond. While 


stood its contents, and was mentally responsible, ~ 


and no fraud was practiced upon him, the bargain 
was a hard one, in the inadequacy of the price, 
and was beyond his power to carry out. The 
plaintiff shows no reason why he would not be 
fully compensated by damages in an action at 
law. The defendant contends that the inadequacy 
of the price, and his own depressed mental and 
physical condition, should induce a court of 
equity, in the exercise of a sound discretion, 0 
decline to enforce specific performance. But the 
substance of the report isthat the bargain was 


voluntarily and understandingly made by a sick ~ 


man, who himself sought the plaintiff, and who 


attempted to withdraw his offer after having Te- | 
ceived another which he thought better. The . 7% 


finding that no fraud was practiced negatives the 
idea that advantage was taken of his infirmities: 
The inadequacy of price—$3,000 in a sale of prop~ ~ 
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> arty worth $29,000—is not gross, the sale being of 
' gofinished dwellings. We cannot say that these 
matters preclude the plaintiff from equitable re- 
‘jief. Railroad Corp. v. Baccock, 6 Metc. (Mass.) 
“$6; Lee v. Kirby, 104 Mass. 421; Curran’ vy. 
| Water-Power Co., 116 Mass. 90; Thaxter v. 
Sprague, 159 Mass. 397, 34 N. E. Rep. 541. See 
Railroad Co. v. Bartlett, 10 Gray, 384; Love v. 
 Sortwell, 124 Mass. 446; Chute v. Quincy, 156 
> Mass. 189, 30 N. E. Rep. 550. 

- The defendant contends that, because he could 
‘not have compelled the plaintiff to buy before 
‘theacceptance of December 8th, there is a want 
ofmutuality, which should defeat the bill. We 
“enforce specifically contracts assented to by both 
| parties, and further acted upon by the plaintiff, 
' even when he has given only a verbal assent, and, 
but for the offer in his bill, could not be held to 
perform on his own part. Railroad v. Evans, 6 


















of the “HH Slater v. Smith, 117 Mass. 96; Manstield v. Hodg- 
e the “@ don, 147 Mass. 304,17 N. E. Rep. 544. Whether 


ed & HH we should specifically enforce a contract upon 
wait @ which the plaintiff has not acted, except to give 
is the ra amere assent, which would not enable the de- 

that “9% fendant to enforce the contract against him, it is 


with — not necessary to discuss. See Putnam v. Grace, 
it for “ME i6) Mass. 237, 247, 37 N. E. Rep. 166. Inthe 


nday, “@ present case, because the offer was under seal, it 
that was an irrevocable covenant, conditional upon 
e de- SE acceptance within 10 days, and the written ac- 


3, and 3 teptance within that time made it a mutual con- 
t him tract, which the plaintiff can enforce. Mansfield 
r his"SRE y. Hodgdon whi supra. See also Clark, Cont. p. 
ad of 7 4; Lawson, Cont. § 12; Pom. Spe. Perf. § 169. 
tobe“ The plaintiff might have assented to the with- 
1pers. ““ drawal, and the offer would have been at an end. 
rleted. Ballou v. Billings, 136 Mass. 307, 309. But he 
ranly “was not bound to assent, and could treat the 


cept’ “9% withdrawal as inoperative. If he elected so to 
good Q treat it, he should accept the covenant, and await 
; per- — some further breach. Daniels v. Newton, 114 


The “@ Mass. 530. The withdrawal, if itself a breach, 


While Was only one step toward the situation which 
nder- @ would enable the plaintiff to ask for specific per- 
sible, formance in a court of equity. In this view of 


urgain the case, it is unnecessary to consider whether 


price, there was a waiver of the withdrawal. The re- 

The siltis that the plaintiff may have such specific 
not be Performance as is now possible. The terms of 
ion at the decree will be settled in the superior court. 


quacy —@ S ordered. 


] and 4 

rt of : Norz.—An option is defined as simply a contract, 
on, t0 @ ‘which the owner of property agrees with another 
ut the “@ Person, that he shall have a right to buy the property 
nwas ™ “fixed price within a certain time. Ide vy. Leiser, 
asick — 0 Mont. 5. Many such agreements have been made, 
whom Which left it optional with the intending purchaser 


Whether he should complete the purchase. In such 





.— “@ “es questions have arisen as to the enforceability of 

© @ Weh agreements and as td the right »f the vendor to 
es the Withdraw his offer. The rule of law is, that a contract 
nities. fhamere nudum pactum, unless it is has a considera- 
prop- “4 “ton (7d.; Litz y. Goosling, 98 Ky. 185), and therefore 


Me courts have held such contracts to be void, 


XUM 


Gray, 25, 33; Dresel v. Jordan, 104 Mass. 407, 412; ‘ 





when ‘there was no further consideration than the 
privilege of purchase. Smith v. Reynolds, 8 Fed. 
Rep. 696; Burnet v. Bisco, 4 John. 285; Graybill v. 
Brugh, 89 Va. 895; Faulkner v. Hebard, 26 Vt. 452. 
Other courts have refused to enforce such contracts 
because there was no mutuality in them, the pro- 
posed vendor not being able to enforce them against 
the proposed purchaser. Litz v. Goosling, 98 Ky. 185; 
Graybill v. Brugh, 89 Va. 895. The later rule is, that 
the want of mutuality is not a sufficient reason for a 
refusal to enforce such contracts (Johnson v. Trippe, 
33 Fed. Rep. Rep. 530; Hayes v. O’Brien, 149 Ill. 403), 
provided there was a fair consideration therefor. 
Schroeder v. Gemeinder, 10 Nev. 855; Hawralty v. 
Warren, 18 N. J. Eq. 127. It has been said that the 
filing of the suit establishes the mutuality, because 
the complainant thereby puts himself under all the 
obligations of the contract, and enables the other 
party to enforce it. Richards v. Green, 23 N. J. Eq. 
586; Estes v. Furlong, 59 Ill. 298. Courts of equity, 
however, exercise their discretion in such matters, 
and will not enforce such contracts, if such action 
would produce hardship or injustice to either party, 
but will leave the litigants to their remedies at law. 
Willard v. Tayloe, 8 Wall. 557. 

When do Option Contracts Become Enforceable?— 
It is generally considered, that the option, though it 
may be but a nudum pactum, becomes binding as 
soon as it is accepted. Gordon v. Darnell, 5 Colo. 302; 
Ide v. Leiser, 10 Mont. 9; Miller v. Douville, 45 La. 
Ann. 214; Wall v. Minneapolis, ete. R. R. Co., 86 Wis. 
48; House v. Jackson, 24 Oreg. 89. Such acceptance 
may be shown by some act equivalent to an election 
to purchase. Gordon vy. Darnell, supra. Such ac- 
ceptance must be made within the time limited by 
the contract (Killough v. Lee, 2 Tex. Civ. App. 260; 
Stembridge v. Stembridge, 87 Ky. 91), and such right 
of acceptance will expire at that date without any no- 
tice or declaration of forfeiture (Cummings v. Town 
of Lake, 86 Wis. 382); if notime is limited the offer 
remains open for a reasonable time to be determined 
by the circumstances of the case. Larmon v. Jordan, 
56 Ill. 204; Stone v. Harmon, 31 Minn. 512. The ac- 
ceptance must be unconditional, and as broad and 
comprehensive as the proposal itself. Weaver v. 
Burr, 31 W. Va. 736; Linn v. McLean, 80 Ala. 360. 
The contract must so definitely describe the property 
as to show what the purchaser supposed he was con- 
tracting for and what the vendor intended to sell, and 
to satisfy the statute of frauds. House v. Jackson, 24 
Oreg. 89; Coleman v. Applegarth, 68 Md. 21. 

Withdrawal of Options.—When the option is a 
mere offer or proposal, it may be withdrawn at any 
time (Miller v. Douville, 45 La. Ann. 214; Bradford v. 
Foster, 87 Tenn. 41; Weaver v. Burr, 31 W. Va. 736; 
Gordon v. Darnell, 5 Colo. 302), even though prior to 
the time limited in the offer. Larmon v. Jordan, 56 
Til. 204. Such withdrawal must be before it has been 
accepted, and the other party must be notified of the 
withdrawal, or must have knowledge prior to his ac- 
ceptance of the offer of some act of the giver of the 
option, which in its nature is incompatible with the 
continuance of the offer. Coleman y. Applegarth, 68 
Md. 21; Dickinson v. Dodds, L. R. 2Ch. Div. 4638; 
Weaver v. Burr, 31 W. Va. 736; House v. Jackson, 24 
Oreg. 89. Where a consideration is given for the op- 
tion, it is irrevocable before the expiration of the 
time limited for its acceptance. Bradford v. Foster, 
87 Tenn. 41; House v. Jackson, supra; Rossy. Parks, 
93 Ala. 158; Weaver v. Burr, 31 W. Va. 736; Gordon 
vy. Darnell, 5 Colo. 302. When such offer is con- 
tained in a lease of the land subject to purchase 
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through the offer, the lease itself isa sufficient con- 
sideration to make the offer binding. House v. Jack- 
son, supra; Schroeder v. Gemeinder, 10 Nev. 355; 
Herman v. Babcock, 103 Ind. 461; Souffrain v. McDon- 
ald, 27 Ind. 269. Though the contract for the option 
may have a consideration, yet if an extension thereof 
is granted, such extension must be based ona new 
consideration to be binding. Coleman v. Applegarth, 
68 Md. 21; Ide v. Leiser, 10 Mont.5. Under the rule, 
that a deed imports a consideration, which the grantor 
is estopped to deny, it is held, as inthe principal case, 
that when the offer is made in a sealed instrument, 
such offer cannot be withdrawn within the time 
limited, even though there is no consideration there- 
for. Aller y. Aller, 40 N. J. L. 446; Burkholder v. 
Plank, 69 Pa. 50, 225; Willard v. Tayloe, 8 Wall. 557; 
Faulkner v. Hebard, 26 Vt. 452; Weaver v. Burr, 31 
W. Va. 786; Larmon vy. Jordan, 56 Ill. 204. Some 
courts however do not attach so much sanctity to a 
seal, and allow evidence to be introduced to show 
there was no consideration for the offer. Graybill v. 
Brugh, 89 Va. 895; Gordon v. Darnell,5 Colo. 302; 
Smith v. Reynolds, 8 Fed. Rep. 696. Such ruling 
seems proper since it is now admitted, that evidence 
is admissible to show that the consideration was not 
truly stated in a deed. 

Rights of Holder of Option.—An option to purchase 
land may be assigned. House vy. Jackson, 24 Oreg. 89; 
Perkins v. Hadsell, 50 Ill. 216. One, who buys land 
with knowledge of an option of purchase thereon, 
takes it subject to the rights of the holder of such op- 
tion. Ross vy. Parks, 93 Ala. 153; Barrett v. McAI- 
lister, 33 W. Va. 7388; Haughwout v. Murphy, 22 N. J. 
Eq. 531. 

S. S. MERRILL. 








JETSAM AND FLOTSAM. 


REMOVAL OF TRADE FIXTURES BY TENANT. 

The question as to the period within which a tenant 
is entitled as against his landlord to remove trade or 
tenant’s fixtures, which has from the earliest times 
given rise to considerable difficulty, has recently been 
discussed by Charles, J., in the case of Barff and 
other v. Probyn, 11 Times L. R. 467. There the ten- 
ant of a public house, after his term had expired, re- 
mained in possession of the premises, although pos- 
session was demanded by the landlord; and while in 
possession, though after a writ in ejectment had been 
served upon him, but before judgment for possession 
had been obtained against him in that action he re- 
moved the fixtures and then he gave up possession. 
The question was whether, under these circum- 
stances, he had a right, as against the landlord, to re- 
move the fixtures, which were admitted to be fixtures 
which he could have removed during the term; or, in 
other words, whether the fixtures had not become the 
property of the landlord. Charles, J., after the dis- 
cussion of many authorities before him, held that the 
fixtures had become the property of the landlord, and 
that the tenant had no right to remove them, and in 
an action for the wrongful removal and conversion of 
the fixtures, the learned judge held that the landlord 
was entitled to damages. 

There can be no doubt, on acareful examination of 
the many authorities on the subject, that the question 
is a difficult one, and the authorities are by no means 
uniform as to the exact period of time within which 
the tenant can remove his fixtures, and after which 





he is no longer entitled to remove them. One of the 
earliest authorities we have on the subject is Pooby 
Case, 1 Salk. 368, in the time of Chief Justice Holt, © 
and the chief justice, after pointing out that there ~ 
was a difference between trade fixtures, that is, fixt 
ures placed there by the tenant for the purpose of 
carrying on his trade, and other fixtures, there held 
that, with regard to trade fixtures the tenant might, 
by the common law in favor of trade and to encourage 
industry, remove such fixtures during the term, but 
that after the term they became a gift in law to him 
in reversion and are not removable, and that with re 
gard to fixtures other than trade fixtures, he held § 
that they were irremovable after the term. 
The law seems to have remained so down to the ~ 
case of Penton v. Robart, 2 East, 88, where Lord Kem © 
yon, C. J., and the court decided that where the ten 
ancy was put an end to by a proper notice to quit, and” 
where in fact the landlord had obtained judgment in © 
ejectment against the tenant, the tenant, being still in 
possession, had a right to remove his fixtures; which — 
may be taken to have been trade fixtures. Itisim 
possible to reconcile this judgment of the principle 
upon which it proceeds with the state of the law a 
previously existing, and, as we might expect, this 
case of Penton v. Robarth hastbeen subjected to se 
vere criticism in many later cases, and it may: fairly 7 
be doubted whether it can be considered to be lawat 
the present time. 3 
It is sufficient here toexamine afew ofthe mor 
important cases which have been decided since Penton © 
v. Robart. In Lyde v. Russell, 1 B. & Ad. 304, decided 
in 1830, Lord Tenderton, in delivering the considered 
judgment of the King’s Bench, was of opinion that ~ 
upon the earlier authorities the property in fixtures © 
which would be in the tenant if he removed them — 
during the term, vested in the landlord on the deter 
mination of the term, and he so held in that case. 
Weeton vy. Woodcock, 7 M. & W. 14, decided in 18M, 
the considered judgment of the court was delivered ~ 
by Baron Alderson, and that distinguished judge in © 
his judgment stated the law to be that “the tenant's ~ 
right to remove fixtures continues during his original 
term, and during such further period of possession — 
by him, as he holds the premises under a right still 
consider himself as tenant,’ and he quotes with ap — 
proval the statement made by Parke, B., Minchelly. © 
Lloyd, 2 M. & W. at p. 460, that “there there is 00 — 
doubt that the steam engines” (the fixtures in quem ~ 
tion), ‘‘were left affixed to the freehold after the ex 
piration of the term, and after the plaintiffs had any 
right to consider themselves tenants, and I am ot 
opinion that trover is not maintainable for them.” 
The question was again considered in the case of 
Leader v. Homewood, 5 C. B. (N. S.) 546, decided in — 
1858, where Willes, J., in delivering the considered — 
judgment of the court, says that the law on the point” 
is by no means clearly settled as to the limits of time” 
within which a tenant is allowed to sever from the” 
freehold fixtures which are usually called “tenant's 
fixtures.”? It was unnecessary in that case to consider — 
the question, as the landlord had in fact re-entered 
and thereby put an end to the tenancy before the tel 
ant enforced his right. The question came before the 
Court of Common Pleas in Ireland in 1857, in Deeble 
v. McMullen, 8 Ir. C. L. R. 355, where the court took} 
time to consider, and where very lucid and learned 
judgments were delivered ‘by Monaghan, C. J., Ball” 
and Keogh, JJ. The judgment of Monaghan, C. J, is 
avery elaborate and exhaustive examination of the 
authorities, and the chief justice does not attempt 4 
conceal his entire disapproval of Penton ¥. Robart — 
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{ and he there lays down the principle, which we sub- 
mit is the correct one, that ‘ta tenant who remains in 


Holt, ] ssion after the determination of his tenancy, by 

there the service and expiration of a regular notice to quit, 
3, fixt- without any bona fide right sotodo * * * cannot, 
ose of  pysuch, his tortious and illegal overholding, acquire 
e held aright as against his landlord to remove fixtures 
might, which,in my opinion, on the determination of the 
purage WH tenancy, became the property of the landlord, being 
m, but then affixed to and part of the freehold, which then 
tohim @ pecame his property.” 
‘ith re This case of Deeble v. McMullen, is in complete con- 


> held “@ fict with Penton v. Robart, and Charles, J., in decid- 
ing Barff v. Probyn, having to choose between Pen- 


to the © ton vy. Robart, on the one hand, and the general course 
d Kem ofthe authorities from the eariest times downward 
he ten- on the other hand, has chosen to follow these author- 
it, and” jties and to hold that, when a tenancy has come to an 
nent in end and when the tenant, although in possession, is in 
still in possession under such circumstances that he is no 
Which “ jonger entitled to consider himself as tenant, he has 
tisim- @ nolonger a right to remove fixtures which then be- 
‘inciple @ come the property of the landlord.— Solicitor’s Jour- 
law a8 nal. 

ct, this RIGHTS OF INFANTS TO AVOID CONTRACTS. 

lto se 9 The rule seems to be pretty well settled that an in- 
fairly fant’s right to avoid a contract made by him is not im- 


»lawat 9% paired by the fact that he has made false representa- 
® tions as to his age at the time of entering into the 


2 more ‘wgreement. This doctrine has been recently reaflirmed 
Penton — in the late case of Alt v. Groff (Minn.),68 N. W. Rep. 
decided @ 9 There has been a good deal of interesting discus- 
sidered “i sion on the question of the effect of fraudulent mis- 
on that Tepresentations as to age made by minors, and the de- 
xture; “@ ¢isions are not altogether harmonious. 

d them 9% On this question of estoppel the decisions hold that 
e dete™ “9 the very fact of entering into a contract is an implied 
se. 10M representation that the infant has power to do so, and 
in 18, itcannot be strengthened by an explicit statement of 
livered “9 that which is implied from the very act itself. Thus 
udge in inSims v. Everhardt, 102 U. S. 300, the court used the 
enant’s “MF following language: 

original “A eonveyance by an infantis an assertion of his 
ssession @ tighttoconvey. A contemporaneous declaration of 
t still to his right or of his age adds nothing to what is implied 
vith a» inthedeed. An assertion of an estoppel against him 
chell¥. @ isbut a claim that he has assented or contracted. 
e is 10 @ But he can no more do that effectively than he can 
in ques“ make the contract alleged to be confirmed.” 

the ex: fF But above and beyond this rule, based on technical 
had any # teasons, the policy of the law, which is at the foun- 
| am of dation of all these decisions on the subject of infancy, 
7m.” forbids an exception in case the infant makes a false 
case of Tepresentation as to age. As said in Conrad y. Lane 


ided 1°) (Minn.), 4 N. W. Rep. 695: 
ssidered “To make an exception to the rule in cases in which 
he point ® the infant has at the time of making an alleged con- 


of tim “EF iret represented himself to be of age, would be a 
om the 9) manifest infringement upon the policy of the law—a 
tenant’ disregard of the reasons upon which it is founded, 
onsider HF and of the purpose which it has in view, viz.: To 
entered Protect the infant from being drawn into contracts 
the ten- Which itis not necessary for him to make, and of 
tore thé which he is not capable of judging.” 

| Deeble And in this connection, we cannot refrain from cit- 


irt took © ; ing the language in Conroe v. Birdsall, 1 Johns. Cas. 
7,1 Am. Dee. 105, as follows: 


J. “Attempts to shake principals which have been 
C. “a fitctioned by the practice of ages, ought to be well 
yn 0 





_ Considered before they receive the countenance of a 
| Wurt of justice. If an allegation like the present were 
Wer permitted to destroy an infant’s right of avoid- 





ing contracts, not one in a hundred of his contracts 
would be placed in his power to avoid, for nothing 
would be easier than to prevail upon the infant to 
make a declaration which might be shown as evidence 
of deliberate imposition on his part, though prompted 
solely by the person intended to be benefited by it.” 

The following cases all adhere firmly to the rule 
that misrepresentations as to age do not estop a minor 
to plead his infancy: Burdett v. Williams, 30 Fed. 
Rep. 697; Whitcomb v. Joslyn, 51 Vt. 79, 31 Am. Rep. 
678; Wieland v. Kobick, 110 Ill. 16; MeKamy v. 
Cooper (Ga.), 8S. E. Rep. 312; Meniom v. Cunning- 
ham, 11 Cush. 410. 

It is settled beyond cavil that a mere failure by an 
infant to disclose his age is not a misrepresentation. 
Baker v. Stone, 136 Mass. 405; Thormaehler v. Kaep- 
pel (Wis.), 56 N. W. Rep. 1089. 

Courts of equity which draw their principles more 
from substance than form, are privileged to occasion- 
ally set aside rules of law which operate harshly, and 
they will, in cases where gross fraud has been prac- 
ticed, compel an infant to abide by a contract which 
he has induced another to enter into the belief that 
he was of full age. This is, however, an extraordi- 
nary doctrine, and only to be enforced where it is 
clearly necessary to prevent the perpetration of a 
fraud. Evans v. Morgan (Miss.), 12 South. Rep. 270; 
Charles v. Haftedt (N. J.), 26 Atl. Rep. 564. : 

The question of whether an action of deceit can be 
maintained against an infant who fravdulently repre- 
sents himself to be of full age, is a mooted one. It 
has been decided both ways. The Supreme Court of 
Indiana has decided that it can in Rice v. Boyer, 9 N. 
E. Rep. 420. The court says: 

“Our judgment, however, is that where the infant 
does fraudulently and, falsely represent that he is of 
full age, he is liable in an action ex delicto for the in- 
jury resulting from his tort. This result does not in- 
volve a violation of the principle that an infant is not 
liable where the consequences would be an indirect 
enforcement of his contract; for the recovery is not 
upon the contract, as that is treated as of no effect, 
nor is he made to pay the contract price of the article 
purchased by him, as he is only held to answer for the 
actual loss caused by his fraud. In holding him re- 
sponsible for the consequences of his wrong, an 
equitable conclusion is reached, and one which 
strictly harmonizes with the general doctrine that an 
infant is liable for his torts. Nor does our conclusion 
invalidate the doctrine that an infant has no power to 
deny his liability for it concedes this, but affirms that 
he must answer for his positive fraud.” 

On the other hand, the Supreme Court of Vermont, 
in Nah v. Jewett, 18 Atl. Rep, 47, has reached exactly 
the opposite conclusion, and states its reasons as fol- 
lows: 

‘While it is true as a general proposition of law, 
that infants are liable for their torts, yet the form of 
aetion does not determine their liability, and they 
cannot be made liable when the cause of action arises 
from a contract, although the form is ex deltcto. A 
reference to the declaration in the case shows that the 
representations made by the defendant as to his age, 
using the concise languge of Chief Justice Pierpoint 
in Doran y. Smith, 49 Vt. 353, ‘enter into and consti- 
tute an element of the contract itself; it is that that 
make them actionable. The contract niust be dlleged 
and proved or there can be no recovery. The con- 
tract is the basis of the action. The fraud is predi- 
cated upon the contract.’ ” 

There is a dictum in Davidson v. Young, 38 Ill. 145, 
to the effect that: 
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“Undoubtedly an infant is responsible in damages 
for his torts and frauds. If he were to falsely allege 
himself to be of age, for the purpose of inducing an- 
other person to purchase and take a deed of lands, he 
would be liable to respond in damages for any injury 
which might result to the purchaser in consequence 
of the deceit.”’ 

This, however, cannot be said to be anything more 
than a dictum. 

It is settled that in case of a misrepresentation, the 
defrauded party can rescind the contract and recover 
back the goods. Badger v. Phinney, 15 Mass. 329; 
Neff v. Landis (Pa.), 1 Atl. Rep. 177; Kitchen v. Lee, 
1 Paige, 107. 

Just what the true rule is as to the right to main- 
tain an action of deceit for fraudulent representations 
as to age, it is difficult to say, in view of the decisions. 
On the one hand, it can be urged that there was a 
material misrepresentation which induced the party 
to do something which he would not otherwise, and 
which has resulted in injury to him. On the other, it 
is to be remembered that the wise policy of the law 
has thrown around infants an immunity from con- 
tracts which they may enterinto. It isa disability 
which they cannot remove. No declaration of theirs 
can give vitality toa contract. Whatever rights are 
sought to be enforced against them grow out of the 
contract. In the ordinary action of assumpsit, the in- 
fant is sued because he did not keep his contract. In 
the action of deceit, he is sued because he made a 
false representation which induced the plaintiff to 
make a contract with him. He exercised his legal 
right to break that contract, and because of that fact, 
the plaintiffisinjured. Whatever damages have been 
suffered flow from this breach of contract—the exer- 
cise of a legal right. If there had been no breach 
there would have been no damages. It is but a 
roundabout way of reaching the same conclusion. 
When itis considered that the policy of the law, for 
the protection of the infant, forbids a recovery either 
on the ground of contract or estoppel, it seems some- 
what anomalous that that same policy of protection 
should allow an action in ex delicto, when a judg- 
ment in that form is followed by somuch more serious 
consequences.— National Corporation Reporter. 


THE SERVANT OF ONE MASTER AS THE SPECIAL SERVANT 
OF ANOTHER. 

The CENTRAL LAW JOURNAL for October 26, 1894 
(vol. 39, p. 341), contained an interesting article under 
the above title,by Mr. L. S. Metcalfe, Jr.,in which many 
decisions by various courts are collated and analyzed. 
When the servants of one master are temporarily, so 
to speak, farmed out to another, cases difficult of 
practical solution under the peculiar facts involved 
sometimes arise though the principle of law deter- 
mining and governing the suspension of the old and 
the formation of the new relation is simple and well 
settled. Where the status of servant pro hac vice has 
been established, the temporary master steps into the 
shoes of the general master, and as far as the particu- 
lar service is concerned, both as regards legal obliga- 
tions to the servant himself and responsibility to third 
persons for his acts. The determinative circumstance 
as to the {creation of the new relation is whether a 
mutual intention actually existed among the parties, 
as to the transfer of allegiance. Mr. Metcalfe cites as 
one of the important cases bearing on the subject, 
Wylie v. Palmer, 187 N. Y. 248, in which the original 
or general master was held not liable for a wrongful 
or negligent act of a servant resulting in personal in- 
jury. 








‘A local committee of a city by letter requested the 4 
defendants, manufacturers of fireworks, to send it 





















their catalogue and ‘mark out a display for the Fourth a S- Int 
of July’ to cost a stated sum. Defendants did as re. M the s 
quested, adding that ‘we inclose printed sheet giving had b 
full instructions for firing the display. The com @  origit 
mittee, in reply, ordered the fireworks, and stated @ error 
that ‘we would like to have a man take charge of the _ not st 
display.’ Defendants answered that ‘we understand servic 
that we have your positive order for display to cost and tl 
$400.00 net.? Under such contract the defendant transf 
shipped the fireworks ordered to such committee, and 4 _ pende 
sent a man and a boy to aid it in discharging them, extra 
The committee had entire control of the display, and” transf 
the man and boy acted under its directions. While court 
such man was arranging the set pieces, the chairman — MA | 
of the committee ordered an associate and the boyto @ of its | 
discharge rockets, one of which was fired horizontally on its 
by the boy and injured plaintiff. It was held thatthe — Cunni 
boy was the committee’s servant, and defendants stated 
were not liable. The court used this language: Tf @  plaint' 
the display was that of the committee, as I thinkit from 
was, then both the man and the boy, though in the — the co 
general employment of the defenuants, were never service 
theless servants of the committee, and, for the time trol ai 
being, under its direction and control.’’ constr 
In Morgan v. Smith, 35 N. E. Rep. 101, the Supreme © appell 
Ceurt of Massachusetts remarked: ‘There is no @ they w 
doubt that the general servant of one person may be _ known 
come the servant of another by submitting himself to” and k 
the control and direction of the other. In such a case © there \ 
the servant becomes the fellow-servant of the servants not aw 
of the person under whose control he comes; and § pany, : 
neither his general master nor his special masteris” work f 
liable if he is injured by the negligence of one of the Wj would 
other servants.” 4 someti| 
In Johnson v. Lindsay, L. R., App. Cas., 37 ing in | 
Lord Watson used this language: “I can well con machi 
ceive that the general servant of A might, by working Wm of app: 
towards a common end along with the servants of B) @ pleted 
and submitting himself to the control and orders of B, ” brief, t 
become pro hac vice B’s servant, in such sense as not © that p! 
only to disable him from recovering from B for im @ of mas 
juries sustained through the fault of B’s proper serv ~ the cus 
ants, but to exclude the liability of A for injury oe” appella 
casioned by his fault to B’s common workmen. Ii” stances 
order to’produce that result the circumstances musty _ other 
in my opinion, be such as to show conclusively that” machin 
the servant submitted himself to the control of am @ ofthe c 
other person than his proper master, and either ex: gh 
_ the ch: 


pressly or impliedly consented to accept that other 
person as his master for the purpose of the common gy duties 


employment.” i think it 

The subject has something of a timely interest be 9 gate hi 
cause of two recent decisions. Delaware, ete. Ry @ creum: 
Co. (N.J.), 84 Atl. Rep. 986; Missouri, etc., Ry. Co. ¥ 7 Notice o 
Ferch (Tex.), 36 S. W. Rep. 487. Each of these a” tion of 


tions was brought by a servant for damages or per ceased 


sonal injuries, and in both of them the necessity of hary w 
showing knowledge of and consent by the servant t0 @ by cha 
the alleged new and special relation of master and Ployer, 

servant is emphasized. Inthe New Jersey case § a 0; Mc 
railroad corporation endeavored to escape liability for ~ ing Joh 
the negligent act of its servant on the ground that the . a Way Co 
plaintiff, although primarily the servant of a rolling @j Aceordi 
mill company, had become the servant pro hac vice of employe 
the railroad company, and therefore, the fellow-ser and (wi 
ant of the employee causing the injury. It was held @ bility to 
that no prejudicial error had been committed in sub- “Contract 
mitting to the jury the question whether plaintiff, at 9% the ser 
the time, was in the employ of the railroad compaly, those dy 
the court, indeed, strongly intimating that, under the BF tmong 
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_ evidence, a positive instruction in plaintiff’s favor on 
send it this point might have properly been given. 

Fourth ™@ ‘Inthe Texas case, the plaintiff, who was primarily 
as ree the servant of the defendant, a railway corporation, 
giving had been injured through alleged defective apparatus 

e COM originally supplied by defendant, and it was held that 
stated error prejudicial to defendant had been committed in 
of the not submitting to the jury the question whether the 

rstand a service of plaintiff, witoa his knowledge and consent, 
to cost — and the control of the apparatus, bad or had not been 

endant — transferred to a construction company, being an inde- 

ee, and | pendent contractor for the defendant. The following 
them, — extract from the opinion discusses the test as toa 

ay, and ~ transfer of service, as well as states the position of the 
While eourt upon the conflicting evidence at the trial. 


airman ' “A railway company is not liable for the negligence 


boy to” ofits independent contractor engaged in doing work 
ontally on its road. Burton v. Railway Co., 61 Tex. 535; 
hat the Cunningham v. Railroad Co., 51 Tex. 509. If the facts 
ndants stated above are taken as true, it would appear that 
re: ‘Tf @ plaintiff, and the crew he was with, knowingly went 
think it from the service of the appellant into the service of 
in the @ the construction company, and for the term of his 
- never> service there, became removed from the service, con- 
e time @ trol and orders of appellant, and was subject to the 

§ construction company alone. In this view of the case, 
ipreme appellant would not have been their master, while 


is no Mm they were so engaged, soas to owe them the well- 


may be known duty in regard to providing safe machinery 
self to © and keeping the same in repair. On the other hand, 
h a case there was testimony going to show that plaintiff was 
ervants notaware of the existence of said construction com- 


es; and | pany, and was not informed that they were going to 


aster is work for such company; that this crew and machine 
e of the Me would go where ordered by the officers of appellant, 
sometimes to work on the roads, but always :remain- 

s., 371, ae ingin the employ of appellant; that he went with the 
ell com” machine crew and foreman to this work under erders 
vorking of appellant’s engineer; that when the work was com- 
ts of B, me pleted they were ordered back by appellant. In 
rs ofB, @™  rief, there was evidence that would sustain a finding 
e as not that plaintiff did not know of or assent to any change 
for i @ of masters, but in doing this work was performing 
er serve the customary service for which he was engaged by 
ury 0 appellant without any act of his own, or any circum- 
en. In @® Stances, to indicate to him that he was serving any 
s must, @ other person. While it cannot be doubted that if the 
aly that machine and craw went into the independent service 
| of am @ ofthe contractor, and subject to its sole direction and 
ther ex: Mm Control, with knowledge on the part of the crew of 
t other the change, appellant could be absolved from the 
ommon duties that apply to the relation of master, still we 
¥ think it equally clear that the employer cannot rele- 

rest be — fate his employee tothe service of another, under 
etc. Ry. circumstances that do pot charge the employee with 
7, C0. Ve | Hotice of any change, and thereby escape the obliga- 
nese ace tion of master. The servant cannot be held to have 
or per teased being such where he is continued in his ordi- 
ssity of Mary work, and no knowledge is imparted to him of 
‘vant to any change in the relations between him and his em- 
ster and Ployer, See Ward v. Fiber Co. (Mass.), 28 N. E. Rep. 


case 8 Me ©6098); Morgan y. Smith (Mass.), 35 N. E. Rep. 101, cit- 


ility for Wg Johnson v. Lindsay (1891), App. Cas. 371; Rail- 
that the «Way Co. v. Dorey, 66 Tex. 152, 18 S. W. Rep. 444. 
, rolling @ According to the rule just mentioned, the original 
5 vice of ‘mployer continues to sustain the relation of master, 
yw-sery? “Mm aid (without any reference to the question of his lia- 






as held @ bility to third persons, and without reference to the 
‘in sub- ontractor’s liability), in our opinion it follows that 
otiff, at HB the servant may look to him for the performance of 
pany; duties that result from the relation of master, 


der the 1 a ‘Mong which was reasonable care in keeping safe the 
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machinery at which he worked. The court erred in 
holding that the evidence conclusively showed that 
plaintiff was appellant’s servant when injured, and in 
withdrawing that question from the jury.”—New 
york Law Journal. : 
TRADES UNIONS—MALICIOUSLY INDUCING THIRD PERSONS 
TO BREAK THEIR CONTRACTS. 

While one trade union case is waiting judgment in 
the House of Lords, another was recently decided in 
Chancery. In the former case, Allen v. Flood, a firm 
of ship-vuilders employed two shipwrights to repair 
the wood work of a ship, and iron-workers to repair 
its iron work. The iron-workers were members ofa 
trade union, and objected to working in the same 
yard with the wood-workers, because the latter had 
previously worked at iron work on other ships in an- 
other yard. The district delegate of the union was 
called in by the iron-workers, and he informed the 
employers that the iron-workers would leave off 
work, unless the two wood-workers were discharged 
that day. Inconsequence of fhat threat they were 
discharged at the end of the day. What the iron. 
workers objected to was the perfectly legal 
act of the wood-workers in having on some 
former occasion done iron work, which the iron- 
workers were pleased to think a kind of poach- 
ing on their preserves; and, on the other hand, 
what the employers were induced to do was not to 
break any contract with the wood-workers, but to pay 
them off at the end of their day’s work, they being 
employed by the day. The wood-workers brought an 
action against the district delegate, and the chairman 
and secretary of the union, for maliciously and with 
intent toinjure them inducing the employers to dis- 
charge them, and refuse to engage them again. The 
jury found that the district delegate had acted maili- 
ciously, and that the wood-workers had been thereby 
injured, and assessed the damages at £20 to each; but 
that the chairman and secretary of the union had not 
authorized the delegate’s acts. The validity of the 
verdict depended on whether the delegate’s act was 
malicious. Knowing that they :could not afford to let 
the iron-workers go, he put that screw on to induce 
the employers to pay off the wood-workers and there- 
by injure them. The court held itto be clear that 
merely to}persuade a person to break his contract 
gives no cause of action; and similarly that one has a 
perfect right to advise or persuade another not to 
make acontract. But they further held that if, in 
either case, this was done maliciously for the purpose 
of injuring the person to whom the advice is given, or 
some one else, the person against whom the malice is 
directed and carried out has a cause of action, not on 
the ground of persuasion, but on the ground of the 
malice directed against him. Accordingly it was held, 
in conformity with prior decisions, that if one uses 
persuasions for the indirect purpose of injuring an- 
other, or of benefiting himself at the expense of that 
other, “‘it is a malicious act, which is in law and in 
fact a wrong act, and therefore a wrongful act, and 
therefore an actionable act, if injury ensues from it.’’ 
Per Lord Justice Brett, now Lord Esher, in Bowen 
v. Hall (1881),6Q. B. D. 333. This admittedly in- 
volves the result that what may be lawfully done to 
the injury of another, if done without malice, be- 
comes unlawful if done with malice, and gives a right 
of action if injury ensues. Applying this to the case 
in hand, the trade union delegate threatened injury 
to the employer’s business, his motive being to pun- 
ish the wood-workers for what they had previously 
and quite lawfully done, and to interfere with their 
liberty of earning their livelihood in future, a motive 
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which the court held that the jury had rightly charac- 
terized as malicious. This judgment lately afforded 
material enough for keen discussion in the House of 
Lords, raising the question, on the one hand, whether 
trade unions have any right to interfere, by intimi- 
dating employers, with the right of non-union men to 
earn their livelihood; and on the other hand, the difli- 
culty of holding that the acts of interference which are 
not themselves unlawful become so by the motive 


which prompts them. Is that a question of morals. 


or also of law? and, besides, is the motive malicious 
when the acts are done, as here, from no animosity to 
any individual, but from self-interest, and for the 
greater good, as the unions believe, of the workmen 
generally? These are some of the questions which 
the House of Lords will require to deal with. 

The other case, Lyons v. Wilkins, decided in Chan- 
cery by Lords Justices Lindley, Kay, and Smith, and 
reported last month (1896), 1 Ch. 811, raises two ques- 
tions, one resembling that already referred to, the 
other touching the statutory offense of picketing. 
Messrs. Lyons were manufacturers of leather 
goods, and the vflicials of the union of workers in 
that trade desired them to raise the wages and 


alter their system of employment. As this was 
refused, the! union picketed their works in 
the manner after mentioned, and also endeav- 


ored to get one Schoenthal, a sub-manufacturer 
who made goods for Messrs. Lyons, to cease 
to work for them, and failing in this ordered a strike 
of his workers. There was no complaint of the wages 
Sehoenthal gave nor of his system of working, and 
the object of ordering a strike of his workers was 
to hit Messrs. Lyons through him. The object 
was to injure Messrs. Lyons and their trade, 
if they would not give in to the demands of the 
union; and the court held that here also there 
was evidence of malice. But there in the ship 
ease the malice was directed against the two wood- 
workers—the obnoxious employees—while here it 
was directed against Lyons, the obnoxious employers. 
Similar considerations, however, apply in both cases, 
and it would have been wellif both cases had been 
under review in the House of Lords atonce. Another 
difference is the remedy sought and obtained. Inthe 
later case an injunction or interdict was granted, re- 
straining the union from preventing Schoenthal work- 
ing for Lyons by withdrawing his workmen from 
their employment. 

The other part of this case, picketing, rests on the 
express though somewhat limited words of the stat- 
ute of 1875, which, however, were found strong 
enough to support aninjunction. The act provides 
that every person who, with aview to compel another 
to do or abstain from doing any lawful act, watches 
or besets the house or premises where he resides, 
works, or happens to be, or the approaches thereto, 
may be convicted, and fined or imprisoned; but it is 
added, that attending such places, that is, the prem- 
ises or approaches, “‘in order merely to obtain or 
communicate information,” is not to be held illegal. 
Here, however, more than information was in view, 
for the pickets accosted workers, entering and leav- 
ing the premises, tried to persuade them not to work, 
and distributed cards containing that request. But 
for the statute all this, which did not go beyond per- 
suasion, would have been quite legal, and indeed 
would still be legal if carried on at adistance from 
the premises and their approaches. Worked, how- 
ever, as the picket was, it clearly came within the 
penalties of the statute; and malice did not require 
to be established; it is enough if the act is done con- 











trary to the statute. A further important point wil 
ruled—viz., that though the act says nothing aboutit, 
the civil remedy of interdict may be granted against 
picketing. This is valuable, because prevention is @ 
generally better than cure, and penalties do not £0 to, 
the aggrieved parties but to the public exchequer; 
besides damages cannot always be recovered from 
such wrong-doers.—J. C. L. in Juridical Reviey 
(Edinburgh). 














CORRESPONDENCE. 
MORTGAGED PROPERTY IN CASE OF DAMAGE SUITS, 


To the Editor of the Central Law Journal: 

A made a chattel mortgage to B, which covered | 
property sufficient in value, to many times pay the 
debt, secured. After default in the‘payment of said” 
debt, and while all the property was in the possession 
of the mortgagor, one piece of the property was de 
stroyed by a railroad company. The mortgages 
brought action against the company for damages for 
destroying the property, to satisfy his debt. Was he 
the real party in interest before reducing the mort 
gaged property to possession? Should he have not 
exhausted the other property before bringing action” 
against the company? H 


ILLEGAL SALE OF LAND. 


To the Editor of the Central Law Journal: 

Farmer owning land by grant from the State by vill 
devised only life interest to his widow. She sold said” 
land and also by will devised it to the purchaser 
Query: Suppose the legal heir of farmer brought | 
suit against present presumed owner, would the 
courts cancel those two illegal instruments or deal) 
with them asif they were not fraudulent, i. e., would” 
long lapse of years and statute of limitations be a ba 
to any action? A. W. 


FALSE REPRESENTATIONS. 


To the Editor of the Central Law Journal: 
In the last number of the JOURNAL appears a note © 
appended tothe case of Swift v. Rounds decided by 
the Supreme Court of Rhode Island, reported on page” 
266 of the JOURNAL. At page 268, right hand colun 
the second paragraph of the note begins with the for 
lowing statement: ‘The law of false representations 
received a very considerable extension in England 
from the decision of Ward vy. Hobbs, Law Reports,? 
Q. B. D. 331,” and the case is then set out somewhat 
in extenso. The ‘considerable extension” made by) 
this case did not remain extended for any consider 
able time, for the judgment was promptly reve 
by the court of appeal in 3 Q. B. D. 150, and the judg 
ment of reversal was affirmed by the House of Lords 
in 4 Appeal Cases, 13. Itis misleading to persons not 
familiar with the subject, to find cited asa leading 
case, a decision long since overruled and condemned ; 


by the highest tribunal of England. 
G. W. W. 
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Handbook on the Law of Real Property. By EarlPr} 
Hopkins, A. B., LL. M. Author of Problems and 
Quiz on Criminal Law, Contracts, Criminal Pre ~ 
cedure, Constitutional Law, etc. St. Paul, Mint 
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Justice of the Supreme Court of Louisiana, and 
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LL.B. Author of ‘*‘Bailments and Carriers,’’ 
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Bars. Editor of the last editions of Burrill on 
Assignments, Pollock on Torts, and Smith on 
Negligence. St. Louis. The F. H. Thomas Law 
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HUMORS OF THE LAW. 





A coroner’s jury in Maine reported that “deceased 


tame to his death by excessive drinking, producing 
apoplexy in the minds of the jury. 


“We propose to show, gentlemen of the jury,” said 


tounsel for the defense, “‘that it is impossible for the 
defendant to have committed this crime. 


“In the first place, we will prove that the defend- 


antwas nowhere near the scene of the crime at the 
' time the crime was committed. 


“Next, we will offer the indisputable testimony of 


Persons who saw the defendant upon the spot, and 
Who did not see the defendant commit the crime. 


“We will show that no poison was found in the body 


| Of the deceased. 


“Not only that, but we will prove that it was put 


there by the prosecution in this case. 


“We will, furthermore, show that the deceased 


| *ommitted suicide. 


“And last, but not least, we will prove, beyond the 


thadow of a doubt, that the deceased is not dead. 


“In view of all which corroborative facts, gentle- 


_ Menof the jury, we respectfully ask for an acquittal.” 
| Yournal, New York. 


ua 


Sir,” said the judge to the young man, ‘‘you know 


the game of puker?”? 


“If to know that you know nothing is the beginning 


otwisdom, then have I set my foot upon the border 

land of the knowledge of poker,” was the adept’s 

“autious reply. 

- “Sir,” thundered the judge, “tyou know what con- 

 ttitutes two pairs and threes, you know a jackpot and 

‘flush, you know a full house, and you have seen a 
dogand four bullets. Don’t deny it, sir.” 





“T will not deny that I am acquainted with these 
mysteries,” replied the adept. 

“Then, sir,” cried the judge, triumphantly, “tell 
me, upon your oath, will threes beat two pairs? An- 
swer, sir.” 

“Judge,” answered the adept, ‘“‘you are too hard 
for me, but in my humble opinion it depends upon 
the fellow holding the two pairs.” 


Only Son—I don’t believe I’llever amount to much 


. as a lawyer, father. 


Father—Keep right on climbing the ladder, rung 
by rung, my son, and you’ll get to the top. 

Only Son—That advice is all right, father, but the 
trouble is there are so many young fellows in the pro- 
fession that I can’t get within a mile of the ladder. 


The society young man was under discussion. 

“T don’t believe he knows what work is,’ said the 
doctor. 

“Oh, yes, he does,” replied the lawyer. 

*“T mean real hard work. Did you ever see him at 
anything in that line? 

“Why, of course. I’ve seen him play golf.” 


‘“*How’s your son, the lawyer, getting on?”’ 

“Badly, poor fellow. He is in prison.” 

“Tndeed !”? 

“Yes; he was retained by a burglar to defend him, 
and he made so good a pleain the burglar’s behalf 
that the judge held him as an accessory.”—Buffalo 
Sunday Times. 


An eccentric lawyer thus questioned a client: “So 
your uncle, Dennis O’Flaherty, had no family?’’ 
‘“‘None at all, Your Honor,” responded the client. 
The lawyer made a memorandum of the reply, and 
thus continued: “Very good. And your father, 
Patrick O’Flaherty, did he have chick or child?” 


The Lawyer—I am sorry thatI cannot take your 
case against your manager, but I have been retained 
by the other side. 

The Actress—Oh, well, it dosen’t matter. So long 
as you are in the case we will be sure to have good 
press notices.— Up to Date. 


Young Lightpayte—How long does a man have to 
study if he wants to be a good lawyer? 

Lawyer Sharpe—Why do you ask that question? 

“Because I am thinking of studying law myself.” 

“Five hundred years.”’ 


Lawyer—So Mrs. Youngwild refused utterly to pay 
that bill? 

Clerk—Yes. WhenI told her that we would have 
to press her for the payment of it, she just said: 
‘*Bring on your pressure.”’ 
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1. AccoOuNT—Splitting Causes.—Where one sold to 
another, on credit, two bills of merchandise on differ- 
ent days, in two consecutive months of the same year, 
the presumption, in the absence of any proof to the 
contrary, was that the demand arising upon the two 
sales constituted one entire and indivisible account in 
favor of the seller against the purchaser; and, this be- 
ing so, the former could not divide the same into two 
separate accounts, predicated, respectively, upon the 
two sales, so as to bring actions thereon within the ju- 
risdiction of a justice’s court.—PARKS V. OSKAMP, Ga., 
25 8. E. Rep. 369. 


2. APPEAL—Law of the Case.—The principle of the 
law of the case on a second trial does not apply to de- 
terminations of fact on conflicting competent evi- 
dence, especially where there is additional, though 
cumulative, evidence.—WALLACE V. SISSON, Cal., 45 
Pac. Rep. 1000. 


3. ATTACHMENT—Bona Fide Purchaser.—The lien of 
a creditor acquired by attachment of real estate, the 
title to which is in his debtor, although the attach- 
ment is made witbout notice that his debtor has con- 
veyed it to a bona fide purchaser, is defeated by actual 
notice of such conveyance, received before he levies 
his execution thereon, or has lawfully applied it to the 
satisfaction of his debt.—REYNOLDS V. HASKINS, Vt., 35 
Atl. Rep. 349. 

4. ATTORNEY—Reinstating Disbarred Attorney.—Dis- 
barment of an attorney does not preclude his reinstate- 
ment on good cause shown.—IN RE TREADWELL, Cal., 
45 Pac. Rep. 993. 

5. BASTARDY—Res Judicata.—In bastardy proceed- 
ings, a dilatory plea, setting up the failure to file a re- 
cognizance, merely alleging that ‘‘no proper recogni- 
zance” was filed, without setting it out, is insufficient. 
Ajudgment in bastardy proceedings in favor of de- 
fendant, on the ground that the court was without 
jurisdiction, is not a bar to a subsequent prosecution. 
—LYNN V. STATE, Md., 35 Atl. Rep. 21. 

6. CARRIERS OF PASSENGERS—Failure to Keep Open 
Ticket Office.—When a railroad company fails to keep 
its ticket office open as required by paragraph 1325 of 
the General Statutes of 1889, it cannot demand, charge, 
or receive from a passenger more than the regular fare 
of three cents per mile, and the company or its em- 
ployees have no right to expel him from the train for 
refusing to pay more.—ATCHISON, T. &S. F. R. Co. v. 
DICKERSON, Kan., 45 Pac. Rep. 975. 

7. CERTIORARI—Estoppel.—Where the common coun- 
cil acts in good faith for the benefit of the public in the 
vacation ofa street, certiorari will not lie at the in- 
stance of amember of the traveling public to review 
such proceedings, where such member, being aware 
of such proceedings, and that large expenditures were 
being made by a railroad company in furtherance of 
the change, fails to invoke the uid of any court to re- 
strain such action. — BAUDISTEL V. RECORDER “AND 
COMMON COUNCIL OF CITY OF JACKSON, Mich., 68 N. W. 
Rep. 292. 

8. CONDITIONAL SALE—Recording Contract.—A con- 
tract by which chattels are sold with provision that 
title remain in the seller till payment of the purchase 
money ig not within Act 1889, requiring ‘‘all chattel 
mortgages or other instruments of writing having the 
effect of a mortgage or .a lien on personal property” 
to be recorded; and the seller can therefore claim as 
against an attaching creditor of the buyer, though he 





instrument be not recorded.—MAXWELL V. Tr 
Mex., 45 Pac. Rep. 979. 

9. CONSTITUTIONAL LAW—Equality of Rights. 

2, art. 4, of the constitution of the United States,p 
citizens of each State upon the same footingwith 
zens of other States so far as the advantages 

from citizenship in those States are concerned, 
hibits discriminating legislation against them by oth 
States. It insuresto citizens of one State the gg 
freedom possessed by citizens in other States int 
quisition and enjoyment of property and pursy 
happiness, and guaranties to them in other States 
equal protection of their laws. The privileges 
immunities thus secured to citizens of each State 
the several States are those which are common to 
citizens in other States under their constitution 
laws by virtue of their status as citizens.—Sramg 
BOARD OK INSURANCE COM'RS OF FLORIDA, F 
South. Rep. 772. 

10. ConTRACT—Conditions Precedent—Perform 
—By the express terms of the contract in this cam 
the performance of each stipulation on the part of 
plaintiff below is a condition precedent to the conti 
uing obligation of the contract. Where a : 
agreement, by its terms requires a daily and contig 
ous performance of the conditions by one party, am 
when he performs the conditions, he is entitled to 
compensation at the end of each month, as specifiedia 
the agreement, the refusal or neglect on his parti 
perform each condition of the contract day by 
continuously produces a breach of the conditia 
the agreement, and the other party is relieved ff 
the performance of the agreement on its part, 
may refuse to thereafter continue the contract.—Om 
OF OSAWATOMIE V. MILLS, Kan., 45 Pac. Rep. 987. 

11. COVENANTS OF SEISIN—Breach.—L. Bolinger a 
Rosa Bolinger conveyed, by deed with full cove 
of seisin, four lots in block 40, and all of block 
the town of Mapletown, to L. A. Brake, for the con#l 
eration of $1,100. At the time of the execution @ 
livery of the deed, the Bolingers were only seised’ 
an undivided five-ninths of the four lots in block: 
and of an undivided four-ninths of block 39: Held, i 
the covenants of seisin were broken as soon a8 
deed was made.—BOLINGER V. BRAKE, Kan., 4 
Rep. 950. : 
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12. CRIMINAL EVIDENCE—Bigamy—Marriage.— r ~ i. Esta’ 


a presumptive marriage, based on cohabitation 
repute, cannot be established to defeat a subseg ol 
marriage in fact, yet cohabitation and reputed 
riage are facts receivable in the proof of a marriage 
fact, and aman charged with bigamy is entitled) 
show that the woman to whom he was first married 
previously claimed, and was reputed, to be marriege 
another man, with whom she lived and cohabited (gy 
a number of years, and who was still living at thet 
of her marriage to defendant, as evidence in sup 
of his claim that his first marriage was void.—StMm 
Vv. SHERWOOD, Vt., 35 Atl. Rep. 352. f 
13. CRIMINAL Law—Homicide — Evidence in Mitig 
tion.—Evidence of intoxication of defendant at@ 
time of the murder 1s inadmissible in mitigation of y 
penalty; he having pleaded guilty, and it appé 


k 


. from his confession and other testimony that thee 


was deliberate and premeditated, and in accomps™ 
ment of a pre-existing plot, and that he at the 
knew, and afterwards confessed in detail, the part 
took in it.—PHOPLE V. MILLER, Cal., 45 Pac. Rep. 
14, CRIMINAL LAw—Homicide—Self-defense.—AB # 
struction that “no man by his own lawless acts 
create a necessity for acting in self-defense, andt 
upon, killing the person with whom he seeks the 
culty, interpose the plea of self-defense. TheP 
necessity is a shield for those only who are WHAM 
fault in occasioning it and acting under it,” is note 
roneous, when immediately followed by the 
ment: “Undoubtedly the defendant can show in jus® 
fication that, although he brought upon himself aa 
minent danger, he, inthe presence of that nee 
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dhis mind and conduct, and honestly endeav- 
to escape from it, but could not without striking 
mortal blow. Butinthe absence of such circum- 
pes, When the defendant seeks and brings upon 
elf a difficulty with the deceased, in which he wil- 
iy continues until he involves himself in the neces- 
to kill, the law will not hold him guiltless. The 
Webt of self-defense which justifies a homicide dqes 
got include the right of attack.”—PEOPLE v. KENNETT, 
Gal., 4 Pac. Rep. 994. 
>. CrminaL Law — Larceny — Indictment.—Under 
i ion 2449, Rev. St., the penalty thereby prescribed 
Yllows the larceny of any of the domestic animals 
gin named, regardless of their value. In such 
gases, where the grade of the offense, or the penalty 
“prescribed therefor, is not measured by or dependent 
‘gpon the value of the property stolen, but is deter- 
1 ed entirely by the class or species of such property, 
‘tis not necessary in an indictment charging its lar- 
ceny, to allege any value; neither is it necessary to 
"prove any value.—MIZELL V. STATE, Fla., 20 South. 
y Rep. 769. 
‘4. DESCENT AND DISTRIBUTION—W ife’s Personalty. 
n. St. 1866, p. 303, § 19, provides that the personalty 
amarried woman shall vest in the husband, in trust 
the wife, and on the death of the husband shall 
yest in the wife if living, or, if she has deceased, in her 
“Hevisees, legatees, or heirs at law, in the same manner 
@ifshe had always beena feme sole. Gen. St. § 2792, 
- vests the property in the husband in trust, and pro- 
Fe that upon his decease the remainder of such 
‘Wust property shall vest inthe wife, if living; other- 
F as the wife, by will, may direct, or, in default ofa 
v i, in those entitled by law to her intestate estate: 
that, if the wife has deceased intestate, her per- 
‘Mnalty,on the subsequent death of her husband, vests 
her administrator, who is entitled to the possession 
pof.—CONNECTICUT TRUST AND SAFE DEPOSIT Co. 
, SECURITY Co., Conn., 35 Atl. Rep. 342. 
i. DowErR—Rights of Widow.—The widow, left in 
ession of land at the death ofthe husband, prior 
the assignment of dower has no standing, by virtue 
. her dower right, to attack a decree rendered against 
husband for possession of the land, on the ground 
it was rendered after the death of the husband 
out revivor.—SMITH V. WHITSETT, Tenn., 368. W. 
» 1048. 
§. EstaTES—Liability of Life Tenant.—Where there 
‘Han estate for life, and a remainder in fee, and there 
an incumbrance, binding the whole estate on 
‘Meland, and no special equity exists between the life 
nt and the remainder-men, the former is bound to 
the interest accruing upon the incumbrance dur- 
the continuance of his estate.—Ivory Vv. KLEIN, N. 
4 Atl. Rep. 346. 
| &. Evipence—Admissions of Agent.—In an action 
fecover an organ, under achattel mortgage to se- 
the price, defendant testified that plaintiffs’ agent, 
9 held the notes for collection, had testified on a 
“mer trial that an order previously given him by de- 
Midant’s father had been accepted by him in full pay- 
Ment of the notes: Held inadmissible, it being the ad- 
ion of an agent after the act.—EsTEY Vv. BIRN- 
M, 8. Dak., 68 N. W. Rep. 290. 
*. EVIDENCE — Municipal Corporations — Defective 
“ts 8.—In an action for personal injuries, where 
Paintiff had testified on cross-examination that after 
Mewas injured she went to her usual work ata fac- 
ry, and did not find out for several days that her knee 
fractured, it was error to permit her to state, asa 
‘akon for going to work so soon, that she had to meet 
Méexpenses of her mother’s funeral, and was in debt, 
meteby bringing her poverty to the attention of the 
ae Vv. VILLAGE OF READING, Mich., 68 N. 
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FRavps, STATUTE OF—Specific Performance.—The 
feof frauds is not satisfied in a case of specific 
hance by a letter that has been lost, where its 
8 are testified to by the receiver, and the letter 





does not contain a description of the land in dispute 
with reasonable certainty.—DARKE V. SMITH, Utah, 45 
Pac. Rep. 1006. 

22. GUARANTY—Construction — Discharge.—Plaintiffs 
agreed to extend a line of credit to a watch company, 
of acertain amount, fora certain time, on condition 
that defendants go their security for that amount, 
with provision that the line of credit be reduced a cer- 
tain amount each year by quarterly payments, to be 
distributed on notes as they fell due; agreed ‘‘to ac- 
cept a note or notes of said company in payment of 
our statement rendered about the first of each month ;” 
and agreed to renew and extend any or all notes that 
might fall due, provided the money owed by the com- 
pany did not exceed the line of credit, orthe amount 
to which it had then been reduced. Defendants’ guar- 
anty recited: “Having carefully read above contract, 
we guaranty to protect any bill the company may buy:” 
Held, that the guarantors’ undertaking was that the 
bills should be actually paid, and their liability did 
not end with the mere giving of notes by the company, 
and was not necessarily discharged by a change of 
notes, either by renewal or extension of the company’s 
notes, or by acceptance of notes of other makers.— 
RoBBINS V. ROBINSON, Penn., 35 Atl. Rep. 337. 

23. GUARANTY—Construction— Liability of Guarantor. 
—Where there is evidence tending to prove the ma- 
terial facts necessary to entitle the plaintiff to recover, 
itis error for the court to sustain a demurrer to the 
evidence, and discharge the jury, and render judg- 
ment for costs against the plaintiff.—Davis SEWING- 
Mac#. Co. v. GIBBONS, Kan., 45 Pac. Rep. 946. 

24. INSURANCE — Against Liability for Damages.—A 
policy promising to pay all damages with which the 
insured may be legally charged, or required to pay, or 
for which it may be legally liable, is not a contract of 


i indemnity alone, but also a contract to pay liabilities; 


and a discharge of such liabilities by the insured is not 
a necessary condition precedent to its recovery 
thereon, the measure of recovery being the amount of 
the accrued liability.—AMERICAN EMPLOYERS’ LIABIL- 
ITy Ins. Co. Vv. FORDYCE, Ark., 368. W. Rep. 1051. 

25. INTEREST—Contract—Compound Interest.—A con- 
tract for interest at 10 per cent. per annum, provided 
the note is paid at maturity, but, if not then paid, in 
terest to be paid at 12 per cent. from date of note, isa 
proper contract for interest, the increase not being a 
penalty.—FINGER V. MCCAUGHEY, Cal., 45 Pac. Rep. 
1004. 

26. JUDGMENT—Damages—Accord and Satisfaction.— 
Where the court has rendered an interlocutory judg- 
ment for plaintiff, and referred the assessment of 
damages to the clerk, the parties are limited to such 
assessment, and defendant cannot show accord and 
satisfaction.—SEAVER V. WILDER, Vt., 35 Atl. Rep. 351. 

27. LIFE INSURANCE — Condition—Waiver.—A provis- 
ion of a policy of life insurance that it should be void 
in case the insured was not in sound health at the 
time of ita issuance is waived by a collection of pre- 
miums thereon after knowledge by an agent of the in- 
surance company, having authority to cancel the pol- 
icy, that the holder was not in sound health when it 
was issued, notwithstanding a provision that no 
waiver could be made except in writing signed by the 
president and secretary.—HILT V. METROPOLITAN LIFE 
Ins. Co., Mich., 68 N. W. Rep. 300. 

28. LIFE INSURANCE—Proof of Death.—A life policy 
provided that, if any premium was not paid when due, 
the policy should cease, except as provided in Act 
Mass. April 10, 1861, ‘‘subject to which this contract is 
made.” It also provided that no claim should exist 
under it wWnless notice and proof of death were given 
within two years from death of insured. Act Mass. 
April 10, 1861, provides that in case of failureto pay 
premiums the policy shal) not be forfeited because 
thereof, but the net value of the policy at the time of 
the default shall be treated as a premium to uphold 
the policy so long as its amount will serve the pur- 
pose, “provided, however, that notice of the claim and 





316 


CENTRAL LAW JOURNAL. 








proof of death shall be submitted to the company 
within ninety days after the decease:” Held, that the 
policy waived the 90-days provision of the statute, and 
allowed notice and proof of death within 2 years, even 
where there had been default in payment of premiums. 
—ELLIS V. MASSACHUSETTS MOT. LIFE INS. Co., Cal., 45 
Pac. Rep. 988. 

29. MARRIED WOMEN—Contracts — Subscriptions.—A 
subscription by a married woman to a bouns to induce 
the location ofa building inthe neighborhood of her 
separate land, entered into in consideration of the 
benefits to her land to be derived from such a location 
ofthe building, is not binding on her, under How. 
Ann. St. § 6295, giving a married woman a right to con- 
tract, sell, transfer, mortgage, and convey her sepa- 
rate estate.—DETROIT CHAMBER OF COMMERCE V. GOoD- 
MAN, Mich., 68 N. W. Rep. 295. 


30. MASTER AND SERVANT — Coatract of Hiring—Ac- 
quiescence in Termination.—Where a servant quit the 
employment of his master before the expiration of the 
term for which he had contracted, and the employer, 
with knowledge of such fact, stated that he would not 
pay him any more wages untilthe expiration of the 
term, such statement is equivalent to a promise to pay 
at that time, and is a waiver of the breach of the con- 
tract by the employee, which entitles him to recover 
the contract wages for the time he worked.—MERRILL 
Vv. FISH, Vt., 35 Atl. Rep. 368. 


31. MASTER AND SERVANT—Contributory Negligence. 
—Where a person seeks employment in any line of 
business where there is danger, he assumes the risk 
and hazard ordinarily incident tosuch employment. 
By accepting the employment, he represents himself 
as competent to perform that kind of work, and that 
he will not be guilty of negligence in and about the 
performance ofthe same. He owes to his employer 
diligence and care in the execution of the undertaking; 
and, where he had been guilty of negligence contribu- 
ting to his injury personally, he cannot recover for such 
injury.—Missour!, K. & T. Ry. Co. v. YOUNG, Kan., 45 
Pac. Rep. 963. 


32. MASTER AND SERVANT—Negligence—Electricity.— 
An electrical railway company, operating its cars by 
the overhead trolley system, is required to use every 
reasonable precaution, known to those possessed of 
the knowledge requisite for the safe treatment of elec- 
tricity as a motive power, to provide against the dan- 
ger of injuries to its employees.—MCADAM V. CENTRAL 
RAILWAY & ELECTRIC Co., Conn., 35 Atl. Rep. 341. 

33. MUNICIPAL CORPORATION — Dedication — Accept- 
ance of Street.—While a formal acceptance of a prof- 
fered dedication of a street is necessary before the 
duty is imposed on the public to repair and maintain 
it, such acceptance is not essential to consummate the 
dedication, so as to cut off the rights of the owner of 
the land.—MAyor, ETC. OF BOROUGH OF BRIGANTINE V. 
HOLLAND TRUST Co., N. J., 35 Atl. Rep. 344. 

34. MUNICIPAL CORPORATION — Ordinance — Removal 
of Dead Animals.—A city may by ordinance lawfully 
prescribe that unless the owner of a dead animal, even 
though the carcass may be of some value, shall remove 
it, or cause it to be removed, beycnd the city limits, 
within a specified reasonable time, and to a specified 
reasonable distance, the municipal authorities may 
dea! with such carcass as a nuisance per se, and as such 
take charge of it, and make such disposition thereof 
as will best conserve the public health.—SCHOEN v. 
CITY OF ATLANTA, Ga., 258. E. Rep. 380. 

35. MUNICIPAL CORPORATIONS — Powers—Street Rail- 
ways.—A municipality has not the authority to grant 
a street railway company exclusive rights in a street 
unless such authority is expressly granted by the leg- 
islature, or arises by implication so directly as to be 
equally clear.—DETROIT CITIZENS’ ST. RY. Co. v. CiTy 
OF DETROIT, Mich., 68 N. W. Rep. 304. 

36. NEGLIGENCE— Defect in Stepsto Private House.— 
Where a board in the platform to the steps leading 
from a private house broke as one hired to take a 





trunk from the house was passing over it with he 
trunk, the owner of the house is not liable for 
gence, if he exercised suoh care in and about keey 
the platform in good condition as housekeepers 
common prudence are accustomed to exercise; 
the platform having been properly constructed, 
one which would ordinarily wear many years withog 
repair, and the defect being latent (dry rot on them. 
derside) and unknown to the owner, and no indig 
being given by the platform that it was unsafe, an 
the owner not having any knowledge or notice of gy 
deficiency of ventilation under it, he cannot be 
negligent for not having examined the platform & 
any such defect.—BADDELEY V. SHEA, Cal., 45 Pag, 
990. 


37. NEGLIGENCE—Electric Railway Companies—Dy 
to Guard Feed Wire.—Where, in the prosecution off 
business, a corporation employs a wire which, becaug 
ofits being charged with a powerful and dange 
current of electricity, is liable, upon coming in conte 
with the wires of other corporations, to cause ig 
or death to employees of the latter while engaged 
the performance of their duties, the corporation 
referred to is, relatively to such employees, underthp 
duty of observing at least ordinary diligence, not only 
in preventing such a contact, but also in discoye 
and preventing its continuance, even when occasio 
by the negligence of others, including that of a come 
ration whose employees are thus exposed to dang = 
ATLANTA CONSOL. ST. Ry. CO. V. OWINGS, Ga. SOR 
Rep. 377. 


38. NEGOTIABLE INSTRUMENT — Bill of nxnalll 
Payment by Check.—A bill of exchange drawn aay 
fendant by C, payable to plaintiff, was presented 
plaintiff's agent to defendant. Defendant’s man 
thereupon called on the agent, and gave its check 
the amount, with direction that the draft, which 
in the possession of the agent’s clerk, then out of 
office, should be marked ‘‘Paid,” and be sent to it, 
was so marked and sent thatevening: Held, that 
giving of the check constituted payment, and note 
mere acceptance; so that defendant on learning of 
insolvency of C before payment of the check, cd 
not demand the return of the check in exchange 
the draft.—EQUITABLE NAT. BANK V. GRIFFIN & 8 
LEY Co., Cal., 45 Pac. Rep. 985. 

39. PARTNERSHIP—Evidence of Dissolution.—A¢ 
tel mortgage given on the personalty of a firm, team 
who had been a member thereof, by the other 
bers, is admissible in support of the contention of 
mortgagee that the firm was dissolved by his sell 
out to the other members; such mortgage being g 
to secure payment of the purchase money. —ROWEE 
Simmons, Cal., 45 Pac. Rep. 983. 

40. Funanse— Limitations—Demurrer.—A comp 
resting on the fact that plaintiff was compelled to 
did take up and pay notes which he had made for 
fendant’s accommodation is not demurrable on tt 
ground that the action is barred, the complaint 
showing when plaintiff made the payments.—P 
ANT V. SAMUELS, Cal., 45 Pac. Rep. 998. Rf 

41. RAILROAD COMPANY—Boarding Moving Street@ 
—Negligence.—For one to attempt to board a stem 
car, the speed of which has merely been slackened , 
response to his signal that he wished to get on, cannm® 
in the absence of exceptional circumstances, be 
clared negligence, as matter of law: and that the 
the attempt is to get on the front platform, espee 
where there is a rule of the road that persons SMORM, 
should ride thereon, and the person attempting tog® 
on is smoking at the time.—FINKELDEY V. OMNI 
CABLE CO., Cal., 45 Pac. Rep. 996. 

42. REPLEVIN—Dismissal by Plaintiff.—A plaintifl® 
replevin, having appealed from justice court, Canny 
by a dismissal of his appeal, deprive the defendant 
his right to a finding of the value of the property = 
damages, for which he is entitled to judgment 02 ™® 
appeal bond.—STRAUSS V. SMITH, N. Mex., 45 Pac. 
~. 30. 





